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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Annual Meeting of Judicature Society May Eighth 


The topic for discussion at the afternoon session of the Judicature 
Society’s annual meeting, to be held in Hotel Mayflower, Washington, on May 
eighth, will be judicial selection. The Hon. John Perry Wood, who led Cali- 
fornia’s successful campaign, will tell how the people were persuaded to amend 
their constitution. Mr. Elias A. Wright, chairman of the Washington State 
Bar committee, will present their excellent proposed amendment. Mr. Gren- 
ville Clark, of New York City, will discuss the problem from the metropolitan 
standpoint. 

In the evening, following the annual dinner, The Hon. Edward R. Finch 
of the New York court of appeal and Dean Charles E. Clark of Yale Law 
School, will speak on topics of their choosing. President Newton D. Baker 
will speak informally, and Chairman Clarence N. Goodwin, sometime justice 
of the Illinois Court of Appeal, will preside. There will also be a business 
session in the forenoon of May eighth for directors of the Society. 

The dinner precedes the reception held by the American Law Institute, 
which, on the three succeeding days, will discuss restatement texts. American 
Judicature Society members will have the privilege of attending Institute 
sessions and also the luncheons and annual dinner. 





Attorney General’s Committee Has Golden Opportunity 


Col. Edgar B. Tolman, chairman of the attorney general’s committee on 
supreme court rule-making, has been active since our last number in organiz- 
ing preliminary work. The nine other members of the committee fall into 
three classes, as follows: 


Attorney general’s staff— 


William Stanley 
Harold M. Stephens 
Edward H. Hammond. 


Law school faculties— 


Edson R. Sunderland, Michigan 
Roscoe Pound, Harvard 
Charles E. Clark, Yale. 


Practitioners— 


George W. Whiteside, New York 
Frank A. Thompson, St. Louis 
Donald De Frees, Chicago. 


The personnel is undoubtedly as fit as any that could be suggested. It 
appears to represent very well the new spirit of judicial progress so evident 
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in the nation’s bar in the past few years. 

The work to this time, apparently, consists 
mainly in encouraging interest and work on the 
part of judges and lawyers in the circuits and 
districts. Already a number of conferences have 
been held. 





Our proposal of President Newton D. Baker’s 
interesting suggestion for employing the new 
powers as a leverage for assisting state courts to 
reach a higher level of procedural technic, is ap- 
parently too subtle for easy acceptance. It has 
the defect also as a working plan that it implies 
continued drafting and superintendence of an 
elaborate and nation-wide policy over a consid- 
erable period of years. 

That tells strongly against its adoption by the 
committee, although it is too early for definite 
action. The natural inclination is to do a good 
job and get it done, and be released from further 
direct responsibility. Some policies are too good 
for human nature as it averages up. The pres- 
entation, however, in the Editor’s opinion, was 
one which could not be shirked because of its 
idealism or difficulty. 





There is, in any event, a dominating interest 
in the drafting to be done. The greatest discovery 
and the greatest opportunity for positive advance 
and relief for justice since Field merged law and 
equity procedure in a single form of action, is 
offered by what is best called pre-trial procedure. 
There is today a great curiosity concerning the 
English reform and English rules. As for pre- 
trial procedure, with its limitless potentiality for 
lifting the legal profession to high accomplish- 
ment, we need not copy English modes, for it 
chanced that the full, or nearly full, development 
of pre-trial procedure originated in our country 
at practically the same time as it emerged through 
long consultations when calendars in London had 
become congested in American fashion. 





We have told of the work of the circuit court 
sitting in Detroit, and how it developed pre-trial 
procedure to its immeasureable benefit, but will 
here briefly summarize. Pre-trial procedure in- 
cludes such rational procedure as summary judg- 
ment and discovery and every other appropriate 
means for making trials direct and final. But its 
essential feature lies in the principle of having the 
court respect its own process-—of taking every 
case into consideration from the filing of the 
notice of claim. The quintessential feature is the 
judicial determination of issues beginning with a 
conference of counsel and judge. As to this read 
again the compelling story of this practice in the 
federal court as a means for enabling busy courts 
to discharge their duties with a minimum of effort 
on the part of judges, lawyers and witnesses, 
which was written by the Hon. George T. McDer 
mott of the United States circuit court of ap- 
peals.* Note that the pre-trial procedure there 





. *Jour. A. J. S. Dec. 1934. 
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in use derived from practitioners who had to 
defend great interests against damnable attacks. 





Every since Coke, and before, the central 
problem of procedure has been the defining of 
issues. Centuries of experience and writhing in 
the coils of procedural serpents has demonstrated 
that pleadings, while they may assist, are in- 
capable, from the nature of the situation to re- 
solve this ancient problem of forcing antagonists 
to lay their cards on the table. Millions upon 
millions of litigants have been bled for this blind- 
ness toward a fundamental principle and an en- 
tire generation of lawyers now living has suffered 
together in pride, in prestige and in pocket be- 
cause we have reared in that generation a citi- 
zenry educated enough to be skeptical of what 
does not, and cannot, work properly, which 
encourages chicanery, which puts lawyers con- 
stantly on the defense at the bar of public opinion. 
Lofty speeches and gaudy performances in trials 
cannot remedy this. 

But the remedy is now at hand. There should 
be a re-reading of Kocourek’s brilliant description 
of justice in ancient Rome in this Journal.’ 
Roman justice in its best centuries has never been 
equaled for its simplicity and sufficiency, nor has 
any modern system ever produced for the bar the 
distinguished honors accorded the jurisconsults. 

“At Rome,” said Kocourek, “the highest judic- 
ial officer of the state functioned at the most 
critical and important stage of a legal contro- 
versy—the definition of the issues.” 





Kocourek had no notion that his charming de- 
scription of a trial in the Roman capital would 
ever be more than an item of interesting legal 
history. We cannot duplicate another and differ- 
ent judicial and bar organization now or hereafter 
(with or without that revolution which dreamers 
and lunatics picture as an escape from life’s 
troubles) but we can very soon acquire by evolu- 
tion the essential truth derivable from a judicial 
and procedural system which lived supreme as a 
model after Roman democratization destroyed it. 
Our evolution has started; the times foster a swift 
growth; the way is plain; the bar and bench can 
accept it or take the risk of encouraging that an- 
tithesis of evolution which destroys in flames all 
the good with part of the bad. 





If our institutions alter much in the direction 
of centralized power, making feudal, political 
parishes of our states—our ultimate sources of 
civil government—there will be implied that polit- 
ical subservience which kills self-government at 
its roots, whether or no it be called a revolution. 
. .. Now one more quotation from Kocourek: 





“It is one of the cruelest illusions that has ever 
been fastened on erring human nature that by a 
logical system of paper pleadings, controlled en- 
tirely by the parties, two adversaries could be 





7Vol. V, No. 4. 








AMERICAN JUDICATURE SOCIETY 


brought against their will to state the exact scope 
of their legal differences.” 

Thousands of volumes of American reports 
attest that truth. The state of the law and its 
practice in our country and our times illustrate. 
Ours is the golden opportunity for redemption. 





Rescuing the Bench From Politics 


Our readers can be no more amazed than their 
Editor by the swiftness of the current in respect 
to getting judges out of politics. There were no 
indications, when the Judicature Society chose 
this topic for its annual meetings two and three 
years ago, that we were on the eve of seeing 
opinions converted into actions. The choice of 
the subject was in the line of duty, rather than 
intentionally opportunistic. But it was oppor- 
tune, and when theory was headed for practice in 
California the American Bar Association’s execu- 
tive committee made a perfect choice in adding 
judicial selection to the national bar program. 

The response to questionnaires sent out to hun- 
dreds of bar associations showed developments 
generally in large centers of population and little 
reactionary sentiment where reports were made 
at all. We shall hear about this at the July 
meeting in Los Angeles. There will be more to 
astonish and encourage in coming months. 

The early California success is of incalculable 
value in bolstering the morale of the many who 
hope, but are timid. There still remains needed 
experience in prosecuting campaigns, but this will 
come in time. Early defeats may discourage the 
newly inspired who are timid, but will instruct 
as to dangers and methods. Bar associations will 
necessarily seek the support of lay organizations, 
and this will do them good in more ways than 
one. A vast force of opinion will be needed to 
win in any state. Defeats, we presume, will not 
follow reasoned and articulate opposition for the 
opponents will not come into the open with their 
fight. But bar associations once committed see 
daily more clearly the vital necessity for this re- 
form and can never give up the fight. 

Inspiration may be drawn from the attitude of 
the Kansas Bar Association which enlisted for a 
long campaign. Who could have imagined a few 
months ago that that could be the case in a state 
where for three generations and more ruggedness 
has been the essential attribute—political and in- 
tellectual ruggedness—an attribute cultivated to 
an efflorescence transcending the moral rugged- 
ness of any other time or place since the Reforma- 
tion. You can’t lick people who become so intent 
on their ideals that they can’t remember the word 
“enough” when flat on their backs.’ 


*The allusion is to the fight between the Irish- 
man and the Swede. The latter, when asked if 
he had had enough, said: “That’s the word I’ve 
been trying to think of for half an hour.” 


165 


On Being Too Far-Sighted 


Chicago has recently offered us the third in- 
stance of the corruption of jurors in the last year 
or two. There was doubtless something worse 
than affording relief to the needy in the inefficient 
administration of the jury commissioners. At any 
rate they resigned when shown up by the bar. 
Which has led the Chicago Bar Association Rec- 
ord to comment on the fact universally present 
that lawyers bestow, to a nauseating extent, their 
interest in jurors on the voir dire examination and 
rarely care a hang about the original selection to 
serve. Some of the most obvious instances of 
illogicality are unobserved, perhaps because they 
are too close to the eye. 





Saving Money for Lawyers 


This is what might be called a big little item. 
It illustrates what a live bar association can do 
for its members in a field hitherto undeveloped 
and illustrates equally the present encouraging 
disposition of bar associations to tackle neglected 
fields. 

For years the lawyers of Illinois have been 
afflicted with two competing statutory revisions, 
each priced at $15.00. Not only did every library 
have to include both, but, owing to structural 
variations, every lawyer had to consult both and 
cite both in all his work. The Illinois State Bar 
Association, having learned a way to save half the 
cost of a necessary local law book when the civil 
practice code was published, advanced upon the 
statutes problem. Bids were taken from three 
publishers and the one approved cut the cost from 
$15.00 to $4.00. These revisions have to be pur- 
chased by every real lawyer every two years. 

The result is that lawyers paying $30.00 bi- 
enially will now pay $4.00. In ten years there 
will be a saving of $130.00, and after bar asso- 
ciation dues are deducted there will remain a sav- 
ing of $80.00. 

We understand that two forms of revised stat- 
utes will be published this year. It was similar 
uncontrolled competition which jammed the pro- 
fession into this intolerable situation. Perhaps 
the unapproved edition will not appear ; and surely 
not in 1937. At any rate citations can be limited 
to the approved revision, and this saving, though 
beyond computation, will be tremendous if a 
lawyer’s time is worth anything. 

On the whole this seems to be a pretty big 
item after all, because now the Illinois Bar As- 
sociation is considering a plan to constitute a 
publications committee with experts competent 
to pass upon all local law publications. Ap- 
proval will mean an assured sale of large numbers 
so that the price can be fixed reasonably in ad- 
vance, and can be considered by the committee 
as well. 

A bar association that does not watch develop- 
ments in Illinois is recreant to its members’ in- 
terests. 








Summary of Judicial Selection Plans 


Eleven States Now Enlisted to Get Judges Out of Politics 





Michigan, 


Despite Early Rebuff, Likely to Be First to Follow California 


A concise statement of the various modes for 
getting judges out of politics, as approved by 
state bar associations or recommended by com- 
mittees, is needed as a supplement to the infor- 
mation published in the February number of this 
Journal. Those articles were written from time 
to time as the information was obtained, and 
without expectation at the start that there could 
be so much to be said on the subject. The 
states known at this time to be interested in the 
subject are dealt with here in alphabetical order. 


California 


The constitutional amendment adopted last 
October in California provides that vacancies in 
judicial office shall be filled by appointment of 
the governor, subject to approval by a majority 
of a commission consisting of the chief justice 
of the state, the presiding justice of the appellate 
court of the district involved and the attorney 
general. The appointments are for moderate 
terms, superior court six years, appellate and su- 
preme courts twelve years. On approaching the 
end of his term any judge may declare his candi- 
dacy and his name will be put on the ballot at 
the ensuing election with no opposing candidate’s 
name. The appointive system applies immedi- 
ately to the appellate and supreme courts, but 
will not apply to superior courts until an enabling 
act is adopted prescribing regulations for adop- 
tion by the counties individually. Los Angeles 
county appears to be ripe for this reform. 

Florida 

The situation in Florida is less advanced than 
was indicated by plans emanating largely among 
the bar of Dade county (Miami) which were 
published in the recent February number of this 
Journal, prior to the State Association conven- 
tion. It is the old story of the lack of under- 
standing generally of the needs of the larger 
cities. 

However, the plan approved is very interest- 
ing. It provides that circuit judges shall be 
nominated by the lawyers of the circuit in con- 
vention and by secret ballots. This should afford 
relief for Miami and Jacksonville, especially, and 
be valuable as a promising experiment through- 
out the state. The subject was referred to the 
executive committee, which proposes to draft a 
bill for the next session of legislature. After 
much discussion tenure was fixed at eight years 
as a compromise figure. 


Georgia 
The Georgia plan originated with the Univer- 


sity of Georgia Institute of Public Affairs, which 
undertook the drafting of a constitution as a 


guide to public education. The work was par- 
ticipated in by citizens as well as educators. 

Appointment is by the governor with confirma- 
tion by the senate, but the governor is limited, in 
appointing appellate court judges, to five names, 
made up through a bar plebiscite, with no more 
than two names from any one judicial district. 
For the superior court three names, chosen by a 
plebiscite of the local bar, will be submitted. 
Tenure is to remain as now, ten years for ap- 
pellate judges and six years for superior court 
judges, and judges wishing an additional term 
will have their names put on the ballot with no 
competing names. 

This kind of tenure was proposed to the 
Louisiana constitutional convention held in 1921 
by a bar committee headed by Chairman Walker 
B. Spencer, but was not adopted. It had been 
previously recommended by the Commonwealth 
Club of California, and originated with Mr. Al- 
bert M. Kales, a director of the Judicature So- 
ciety, and formed part of the State-Wide Judica- 
ture Act published in 1917 as Bulletin VII-A, 
A. J. S. (now out of print, but republished in 
this Journal, vol., xi no. 5 (Feb., 1928). The 
limitation of the appointive power to an eligible 
list formed part of the plan and is briefly re- 
ferred to in a quotation from Kales’ writings in 
this Journal, vol. xviii, no. 2 (Aug., 1934). 


Indiana 


The beginning of interest in judicial selection 
in Indiana comes not from the Bar Association, 
which purposely limited its legislative bills this 
year to bar integration, judicial council and rule- 
making, but from the State Committee on Gov- 
ernmental Economy. This committee was ap- 
pointed by Gov. Paul V. McNutt, formerly dean 
of the Indiana University Law School, who de- 
livered the forceful and courageous address on 
judicial selection at the last convention of the 
American Bar Association (reported in Am. Bar 
Assoc. Journal for October, 1934, page 636). 

The committee’s report, comprising 743 pages, 
is an extraordinarily complete and valuable 
study. A subcommittee composed of Bernard C. 
Gavit, present dean of the law school and Aus- 
tin V. Clifford, prepared the report on the ad- 
ministration of justice, which occupies forty 
pages of analysis and recommendations and 
forty-five pages devoted to elaborate statistical 
reports and sample acts from other states. 

The report is especially to be commended for 
its alignment of concrete facts to accepted prin- 
ciples. 

In respect to judicial selection the committee 
recommends appointment by the governor and 
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suggests that appointment be limited to nomina- 
tions made by the judicial council. Since a num- 
ber of legislative courts exist it is proposed that 
such a plan be provided at once for them and 
that amendments to the constitution be sub- 
mitted to make the system general. It is an in- 
teresting fact that Indiana now has one statu- 
tory court the two judges of which are appointed 
by the governor with bi-partisan choices. In 
accord with its recommendation for security of 
tenure the committee recommends that a stat- 
ute applying a new plan to other legislative 
courts provide tenure during good behavior 
rather than short terms. 


Kansas 


The plan adopted by the State Association pro- 
vided for appointment of all judges by the Gov- 
ernor from eligible lists submitted by the bar, 
with periodic submission of names of judges to 
the electorate. But the Kansas judicial council 
had been working on a revision of the judiciary 
article and in that draft provided that judicial se- 
lection should be “as provided by law.” Con- 
ferences resulted in a decision not to submit the 
bar proposal in the present legislative session, to 
avoid contrariety of purpose. The draft judici- 
ary article received little favor in the legislature 
one objection being that it contained too much 
other matter which also should be statutory. 


First Knockout in Michigan 


Michigan may be nearer to complete judicial 
selection reform than any other state. The sit- 
uation has several facets which deserve brief 
comment. 

The State Association had a committee work- 
ing on a plan for three years. Various changes 
were made as discussions followed interim re- 
ports. Finally the Association last September 
definitely adopted a plan and considered its work 
done until popular opinion should be developed. 
This plan was reported in detail in the Journal 
for October, 1934, page 82. In brief it provided 
for a “judicial commission” to comprise three 
governor’s appointees and six Association ap- 
pointees, with terms of three years. The com- 
mission was to nominate, or to confirm (this fac- 
tor being left undecided) and the governor to 
appoint with tenure during good behavior. The 
Association definitely rejected the California plan 
of recurrent elections without competition. 

A striking feature was the provision that the 
governor should, with the consent of the Com- 
mission, after notice and hearing, admonish, cen- 
sure or remove any judge for judicial miscon- 
duct; and under like advice, retire any judge 
because of advanced age or physical disability. 

This appears to be the best solution for invol- 
untary retirement which has been offered. It 
would solve difficult problems with a minimum 
of friction and with absolute justice to the in- 
cumbent and the public. 

In last November’s election an amendment to 
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the constitution was submitted by petition which 
provided for non-partisan nomination and elec- 
tion of trial judges. Its object was to prevent 
disruption of an excellent bench at the 1935 April 
election because of the recently acquired strength 
of the Democratic party. The amendment re- 
ceived a heavy majority in Wayne county, by 
Detroit voters, but was defeated by up-state 
votes. Its appearance resulted in much editorial 
comment which proved that the leading news- 
paper editors of the state wanted something far 
more advanced than this mere shin-plaster 
reform. 

Then, about the time the legislature was being 
organized in January, a conference of various 
citizen organizations was summoned by the 
Michigan Farm Bureau, and the conference pro- 
duced suddenly and unexpectedly the citizen in- 
terest which the Bar Association had anticipated 
by its planning. The Association was requested 
to assist in drafting an amendment; its best men 
were recruited, and a great deal of highly impor- 
tant work was undertaken with the hope of 
reaching compromises with varying opinions. The 
actual drafting, of course, involved much more 
technical labor than merely producing a plan. 

The outcome of the work was the following 
proposed amendment, the brevity of which well 
illustrates the ingenuity of the draftsmen. 

“When a vacancy occurs in the office of justice 
of the supreme court or judge of any other court 
of record, and upon expiration of any such judicial 
terms after January 1, 1936, the governor shall fill 
such office by appointment, from one or more nom- 
inations made by the judiciary commission. The 
legislature shall provide by law for a referendum 
whereby any county or judicial circuit may elect 
its judges. 

“The-term of office for the supreme court shall 
be ten years and for the circuit courts shall be six 
years and for other courts of record as prescribed 
by law. 

“The legislature shall provide by law for a non- 
partisan judiciary commission consisting of one 
justice of the supreme court, one circuit judge, and 
one probate judge, selected by the supreme court, 
three attorneys selected by the governor and three 
laymen selected by the senate. Not more than 
three of such commissioners shall go out of office 
in any two-year period.” 

It will be observed that in April the people 
will elect all judges except probate judges, and 
no election can be held for those offices until 
1941. If adopted the change would have no 
effect until after the election, and very little 
effect until terms expire in 1941. That is, little 
effect except the mighty one of taking the judges 
out of politics forthright. 

But the amendment was not adopted. On 
Feb. 14 the senate defeated the resolution by a 
vote of 16 to 10, and considerable acrimony was 
displayed. It is reported that a coalition had 
been formed between the fellows who used to 
be called “fiduciaries,” the other unlawful prac- 
titioners, and the so-called lawyers who live in 
fear of a bar integration act with teeth in it. It 
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is a fact that in Detroit there has been a strong 
drive against unlawful practice, with plenty of 
ammunition for future engagements. 

This coalition is probably original, and it must 
be admitted that it is ominous. It need be added 
that the general public cannot distinguish be- 
tween a group of practitioners who richly deserve 
discipline and a group which has been employ- 
ing the State Bar Association as a vehicle for 
civic progress for a number of years. 

But this skirmish defeat has no weight. The 
Bar Association was not even in the brief fight 
as an Association. There will be six years to 
amend the constitution, and an amendment sub- 
mitted by petition will have a much better 
chance. There are, as this is written, over 300 
candidates for twenty-six judgeships in Wayne 
county. Sensible and informed people are ap- 
palled at the prospect of having two of the best 
city courts in the country ruined. The unified 
criminal court, and the Wayne county circuit 
court have won to high standards with very 
complex administrative technics in recent years, 
but with no statutory sanctions. Only a few re- 
bellious, politically minded judges elected to 
these courts, can destroy a usefulness built up by 
devoted judges over a long period of time.’ 

Over ten years ago the defeat of Judge Pliny 
Marsh by Frank Murphy (now governor of the 
Philippine Islands, and some time failure as 
mayor of Detroit) disrupted the most valuable 
and wonderful court in the country, the unified 
criminal court, and set it back for years. (And 
yet it did better work than any other metropoli- 
tan criminal court in its worst years.) 

So the Wayne county situation, dangerous as 
it is, is pretty certain to build up irresistible 
opinion in favor of doing away forever with the 
curse of popular election of judges. It will have 
this effect if Wayne county, by a miracle, saves 
its two invaluable tribunals; and much more so 
if they are ruined, or even damaged. 

It should here be said parenthetically, that 
Judge Shemanski, of the inferior civil court in 
Detroit, was recently disbarred for grievous sins 
committed before he was elected, and so lost his 
judgeship. This is probably the first instance of 
forced removal of a judge in this manner. 

And in view of the foregoing, it seems safe to 
predict that Michigan may be the first state to 
accomplish a thoroughgoing, unqualified reform 
in selecting judges. 


Ohio 

After considering several plans over a period 
of six years the Ohio Bar Association approved 
a plan which provided for appointment of all 
judges by the governor subject to confirmation 
by a commission to be named by the state sen- 
ate. The latest committee however recommended 
to the Association at its recent January conven- 
tion that the federal plan be substituted, which 

1LaTER: Both courts were saved, virtually intact, as the 


result of .a hard struggle. There has never before been 
such creditable work done in any of our large cities. 
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would mean confirmation by the senate itself. 
The convention referred the matter back with- 
out action, delaying introduction of a resolution 
in legislature for two years, though its commit- 
tee in its advance report proposed to introduce 
both of the above plans, and withdraw support 
from the one not approved. More information 
of progress in Ohio is afforded by our article in 
the February number (page 144). 


Oklahoma 


A committee on judicial reform appointed by 
the governor of Oklahoma last year requested the 
judicial council to recommend a draft judiciary 
article. The draft produced provides that judges 
in the last year of their terms may declare their 
candidacy and those who do so shall have their 
names submitted to the electorate with no com- 
petition. In case of failure to obtain a majority 
of the votes cast the vacancy shall be filled by 
the governor’s appointment with a similar quali- 
fying referendum by the voters at the next en- 
suing general election. In the case of district 
judges there is the further provision that the 
governor’s appointment shall be subject to ap- 
proval by a majority of the seven supreme court 
justices. Otherwise appointment and selection 
for the two courts are identical. 


South Dakota 


South Dakota has been mentioned elsewhere 
as a state in which judicial selection problems 
are coming to a head. Activity thus far has 
been confined to the judicial council which seeks 
a plan to “insure a better quality of judicial 
timber, greater security in office, more independ- 
ence from pressure groups and more adequate 
compensation.” It is reported that a measure 
may be ready for submission to the legislature in 
1937. It will naturally have to be first approved 
by the State Bar, whose creation the judicial 
council is. 

Since 1921 South Dakota has had for judicial 
selection the non-partisan primary and election 
in the most rigorous form. It is unlawful for 
any political party to endorse or nominate 
any judicial candidate. But even in this state, 
free from metropolitan strain, there is a sense 
of dissatisfaction. Candidates are self-starting, 
and are certain to be repaid by advertising, while 
able judges are put on their mettle to gain votes. 
Tenure, even, is not sufficiently secure. South 
Dakota, with its determined reliance on what 
is supposed to be an election system designed to 
give all power to the voters, has reached the end 
of that road, and the only way to go is back to 
republican and federal principles of juducial se- 
lection. The voters little appreciate their oppor- 
tunity to vote for judges and naturally know 
little about how to vote. 


Utah 


The text of the proposed constitutional amend- 
ment was published in the last (February) num- 
It resembles the Georgia 


ber of this Journal. 
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plan in limiting the governor’s appointive power 
to lists of eligibles obtained through bar plebis- 
cites, five names for supreme court judgeships, 
and three for the district court, except that in 
districts having twenty or less lawyers there are 
to be two eligibles nominated. Confirmation of 
appointments is not prescribed. Supreme court 
judges shall serve not less than ten years and 
district court judges not less than four years. 

This plan departs from the Georgia plan of 
periodic submission of incumbents’ names to the 
electorate. Supreme court judges are to be re- 
appointed at the end of their terms “unless 
charges of failure to properly discharge the du- 
ties of his office shall have been sustained after a 
public hearing by two-thirds of the members of 
a committee of fifteen members of the bar who 
shall be appointed as a standing committee an- 
nually by the supreme court.” The same com- 
mittee will function in case of charges filed 
against district court judges. Present modes of 
involuntary retirement are conserved. 

This plan is strong in providing a responsible 
committee to which complaints may be directed. 
Only in rare instances will the committee find 
itself unable to persuade a judge to correct bad 
habits, and the existence of such a body will 
tend strongly to promote faithful conduct. The 
Utah Bar Association devoted three years to 
study of the problems involved. 


Washington 


The plan approved by the Washington State 
Bar, upon referendum, more fully described in 
the February number of this Journal (page 141), 
is briefly as follows: 

Tenure for superior court judges remains at 
four years, and supreme court judges six years. 
Appointment is to be by a judicial commission 
composed of the governor, three lay electors se- 
lected by him and the seven members of the 
State Bar’s board of governors. Court commis- 
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sioners are included but shall serve for such pe- 
riod as the commission may fix. 

The three lay members of the commission shall 
serve for three years and not more than six in 
the aggregate, and shall represent three districts. 
The commission may be summoned by the gov- 
ernor or any three members. 

As in the Michigan and Utah plans the com- 
mission will function in respect to charges af- 
fecting a judge’s conduct. Complaints will be 
referred to the attorney general for investigation, 
who, if justified, shall file formal charges with 
the commission, to be determined within sixty 
days. The commission becomes a tribunal for 
this purpose, with adequate powers, and by a 
two-thirds vote may remove an offending judge. 


Wisconsin 


The Wisconsin Bar Association has under con- 
sideration a plan submitted at its last meeting by 
a special committee, which provides for appoint- 
ment by the governor from an eligible list of 
not more than three names submitted by a ju- 
dicial council which has no other function. The 
council is to comprise the chief justice, the deans 
of law schools of Marquette University and the 
State University and seven practitioners selected 
by the board of governors of the Bar Association. 
After a term of six years judges are entitled to 
have their names submitted to the voters with 
no competing candidates. Appointments are to 
be confirmed by the senate. If the governor 
does not approve of any of three eligibles nomi- 
nated he may submit a nominee’s name to the 
council for its approval or rejection, which ap- 
pears to be a good balance of power, and might 
bring the highest talent to the bench. The com- 
mittee recommended that in view of the Asso- 
ciation’s campaign for integration that the re- 
port be held in abeyance lest there be need for 
amending the constitution twice, in view of the 
part taken in this plan by the Association. 





Would Get Connecticut Judges Out of Politics 


The Connecticut judicial council, in its fourth 
biennial report (Dec., 1934), recommends reform 
in the selection of town, city, borough and police 
courts, and would like to have justice of the 
peace jurisdiction wiped out. The justices are 
elected for short terms and they constitute a host 
of officials, or would, if all available places were 
filled. For the sixty-five judges serving in town, 
city, borough and police courts there is a system 
ideally constituted to make the office political. 
Every two years all of these judges are chosen by 
the legislature through concurrent resolutions. 
They have the power to appoint their clerks, pro- 
bation officers and others, and in a state in which 
politics is a combination of profits and sport, 
these offices are political prizes. And yet many 
of the judges, in the opinion of the judicial coun- 
cil, are “able, conscientious and independent.” 


The proposed amendment to the constitution 
provides for selection in the same manner as su- 
preme court and superior court judges—appoint- 
ment by the legislature upon nomination by the 
governor. Since there is no reference to tenure 
one presumes that it would remain ephemeral. 

Connecticut has a grand collection of courts: 
supreme court of error, made up by appointment 
from the superior court (a good method), com- 
mon pleas courts, probate courts, town, city, 
borough and police courts, and justices of the 
peace. This in contrast with Massachusetts’ 
simple system of three courts which now are far 
along on the road to unification. And Connecti- 
cut has had experience with various modes of 
selection and tenure, though rather shy as to pop- 
ular election. Only probate judges and justices 
of the peace are elected. For a long time the 
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legislature chose all the higher court judges. Since 
1880 nominations have been made by the gover- 
nor, the two houses of legislature confirming, to 
eight year terms for supreme court and superior 
court judges, and four year terms for common 
pleas judges. Prior to 1855 appointment was for 
good behavior. 

In considering the situation of the local courts 
the judicial council rejects popular election, say- 
ing that in the larger centers of population it 
“would thrust the appointment of these officials 
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more deeply into the maelstrom of party politics 
than they are thrust today.” 

The council has previously recommended that 
the town, city, borough and police courts be 
merged into a single state-wide district court, 
evidently taking Massachusetts as a good ex- 
ample. There are sixty-five separate courts of 
this kind, having varying extent of jurisdiction 
and no unity of practice. Their distribution in 
this small state is such that they could readily 
perform all the duties now assigned to justices 
of the peace. 





Oregon Joins Integration Column 


Jar Bills Defeated in Six States and Pending Still in Six States—Program 
of Junior Bar Conference—Brilliant Work of 
Philadelphia Association 


Bar integration, as everybody observes, is going 
stronger every year. This was evidenced by the 
introduction of bills this year in the following 
states: Arkansas, Colorado, Georgia, Indiana, 
Michigan, Kansas, Minnesota, Nebraska, Oregon, 
South Carolina, Tennessee, Texas, Wisconsin and 
Wyoming. There will be important changes in 
the map to be published in the next number of 
the Journal, but not as many successes to record 
as the faithful efforts of bar associations should 
justify. 

In several states—Arkansas, Georgia, Nebraska, 
South Carolina and Tennessee—this year’s success 
or defeat is the response to the first serious effort. 
Fortunate indeed is the state association that suc- 
ceeds in its first strong endeavor. There was a 
time when it was debatable whether it paid to 
have a bill introduced unless there was a fair 
chance for success. It now seems clear that it is 
profitable to make a try. It makes the intention 
realistic, stimulates interest which has been lan- 
guid, brings out facts and argument, divides the 
supporters from the opponents; and defeat only 
serves to harden good intentions as well as to 
educate as to methods. 

But a list of beginners cannot be expected to 
yield successes. 

On the other hand there are states in this year’s 
column in which repeated efforts prove only that 
they are tough states. Almost without exception 
these are states having large cities. The unprofes- 
sional lawyer does not thrive so well in the 
smaller places. 

Texas, now in its fourth hard struggle, illu- 
strates this, and Michigan, with its second try, 
even more. No state having an integrated bar 
includes a city as large as Detroit, except possibly 
California. Minnesota has also a metropolitan 
center, and like Wisconsin, has a bar of relatively 


high standing, which cannot rest until it has won 
its fight. 

A striking phenomenon is the blissful ignorance 
of many self-respecting lawyers concerning the 
conditions of practice in large cities. They have 
never read a code of ethics and never transgressed 
one, and their proper pride in their calling blinds 
them to facts which they should know about the 
practice in larger cities than their own. In Wis- 
consin, for instance, there was a prolonged debate 
as to whether disciplinary power should, or should 
not, be conferred by the bar bill. The point was 
settled affirmatively late last fall by a delegate 
convention, when the Milwaukee lawyers—and 
Milwaukee has a fine reputation as a city of good 
government—persuaded those from smaller cities 
that it would be better to put teeth in their mea- 
sure and fail, than to compromise. 


A Doubter Converted 


In this connection it is interesting to tell about 
one respected lawyer in a small city who was not 
satisfied with the investigation as to success in 
other states made and published by the state com- 
mittee. So he addressed one hundred letters to 
lawyers practicing under bar statutes and re- 
ceived sixty replies. Only one was critical of 
bar integration, and the effect of this testimony 
was that the inquirer changed his opinion and be- 
came a supporter of the bill. 

This number of the Journal unfortunately will 
not be able to give final results in all states. De- 
feat came first in Indiana, though the bar won its 
fight for a judicial council. The Kansas legisla- 


ture devoted three weeks, it is reported, to a vio- 
lent discussion of liquor control, and adjourned 
early without giving the State Bar Association a 
fair chance. It seems that the legislature had first 
to settle the momentous question of beer, and ‘de- 
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cided to give the thirsty plains dwellers a beverage 
containing one part alcohol to two hundred parts 
of water. Having settled this it was found that 
near-beer, once nationally prominent, could no 
longer be obtained anywhere. 

In Ohio Mr. Robert Guinther’s committee 
drafted rules to be submitted to the supreme 
court, in accord with the Ohio doctrine, but there 
has been no submission. It may be necessary to 
assure supreme court justices that they can afford 
to take a chance on this step. 

Colorado’s situation is exactly the reverse, since 
the brief bill there introduced was sponsored by 
supreme court justices, who are waiting for the 
bar to catch up. The bill is a broad grant of power 
to the court to adopt rules “for the purpose of 
organizing, integrating and operating a state bar 
association,” and would make less than ten lines 
in the statute book. 

Early reports from Nebraska and Tennessee 
indicate failure this year. There is no confidence 
in Wisconsin and Minnesota. In Michigan, where 
the state and local associations have shown an 
interest in curbing unlawful practice, the real 
estate men have joined forces with low grade 
lawyers to make a formidable opposition. It did 
not help, though, when the real estate fellows 
brought to a committee hearing a Detroit lawyer 
who had been out of practice for two years by 
judicial order for the benefit of the public. And 
this reminds one that a lawyer bad enough to be 
so retired should be considered incorrigible. 
There’s no such thing as a lawyer who is partly 
good and partly bad. 


Oregon Lawyers Learn the Game 


In Oregon the bar failed two years ago by the 
margin of one vote in one house. Knowing how- 
ever that under-cover opposition would be strong- 
er than ever, the bar committee had its bill in- 
troduced by both judiciary committees and re- 
ported out early in the session in both chambers 
at once. The result was only nine votes in two 
houses against the bill. 

The statute is excellent in most respects, 
though a three dollar limit for dues will soon 
prove to be insufficient. It was in that state a 
few years ago that the bar association president 
said lawyers should be willing to contribute fifty 
dollars, or twice that amount, to bar purposes. 
The small fee for a beginning was doubtless tac- 
tical. There should be some analysis of the pro- 
fessional frame of mind which forbids adequate 
income for the bar. Three dollars is the cost of 
one shoe, of one tankful of gasoline. Eminent 
practitioners will devote much time to writing a 
profound address and travel two thousand miles 
(expenses paid) to deliver it, losing three or four 
days from their office work, and still begrudge 
bar dues higher than five dollars. It must be the 
fearful force of tradition and habit. 

The Oregon bill subjects the governors to recall, 
and, worse than that, it provides that a majority 
of members at any regular or special convention 
“may modify or rescind any action or decision of 
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the board of governors, and also may instruct the 
governors as to the future action, and the board 
of governors shall be bound by any such action 
or decision” and so forth. 

Now it is a fact that a statutory bar may have 
perplexing problems, not to he resolved offhand 
as a matter of impulse, and especially in relation 
to unlawful practice. The profession is yet to 
win and hold its lawful prerogatives; its duty to 
the public will not permit of failure. But the 
present frame of mind on the part of the public 
makes the performance of duty more or less 
hazardous. Only the board of governors can 
safely plot the course. The governors are the 
actual representatives of the profession (except 
in Louisiana). Members can have no intimate 
knowledge of the problems and their best and 
most permanent solution. Their part lies in dis- 
cussion in conventions and the expression of views 
by publication. Policy making should be con- 
fined to the chosen representatives with their 
superior information and superior responsibility. 

While the foregoing is true as a general state- 
ment it should be possible to assume that the 
quoted language, carrying powers of disintegration, 
will not prove mischievous in Oregon, which has 
for three generations had a proud and competent 
bar, which has properly criticized just such un- 
republican heresies in state government. 


First Defeat in Arkansas 


The Arkansas Bar Association failed to secure 
enactment of its bar bill, but without discourage- 
ment. Bills were introduced in both houses and 
the senate passed its bill. In the house there were 
numerous amendments, but the judiciary commit- 
tee recommended that the senate bill be adopted. 
But from that time to the end of the session the 
house was heavily involved in emergency legisla- 
tion and there was no vote on the bar bill. It was 
a good showing for the first effort and under the 
rather desperate conditions prevailing. 


Kentucky Bar Fully Equipped 


The new Kentucky State Bar is now fully or- 
ganized and will soon hold its first annual conven- 
tion. The supreme court rules providing details 
of organization and bar powers were drafted by a 
committee of lawyers and approved by the court 
virtually without amendment. Later the by-laws 
drafted by the State Bar were likewise approved. 

What appears to be a sensible way of saving 
time in passing upon disciplinary matters has 
been worked out. The fourteen commissioners 
of the State Bar are divided equally in eastern 
and western divisions and will review disciplinary 
records arising in their districts. The entire com- 
mission will meet quarterly at the capital and the 
divisions will work separately the first day. In 
cases in which a division is not unanimous there 
will be consideration by all fourteen on the suc- 
ceeding day. This assurance of vigilance goes 
farther than in the case often of desperate crim- 
inals, who get their final review in a court of three 
judges. 
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Valiant Fight in Georgia 

The Georgia Association has no reason to be 
ashamed of defeat this year. There was a de- 
termined fight in the house, but nevertheless the 
bar bill received a large majority. This was only 
a few days before adjournment. In the senate 
three members threatened a filibuster, but this 
was not serious because the president was 
strongly in favor of bar integration. But he was 
kept home by illness at the crucial period and 
when the bill was called on the afternoon of the 
last day the filibuster began. For several hours 
the senate endured a drenching of talk, and then 
surrendered in order to save absolutely necessary 
bills, in the few remaining hours. At least a 
strong majority in both chambers was revealed. 

Beside Georgia the states definitely unsuccess- 
ful have been Arkansas, Indiana, Kansas, Ne- 
braska and Wyoming. In Arkansas the bill was 
passed by the house and reported out by the 
senate judiciary committee, but emergency bills 
prevented a vote. In Tennessee there is no 
confidence. 





The Tale of a Gallant Frog 
The theory can be established that work for a 
sound and proper cause is never wasted. First 
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we must eliminate all the causes which are not 
sound, and consider the comparatively few which 
remain. Certainly some fail to register for a 
long time, and some never do succeed. But this 
is no denial of our theory, because as to those 
which are, apparently, never achieved, there is 
a subjective gain which well repays for all effort 
expended. No soldier ever won every fight and 
often his chief pride eventually based upon his 
stubborn resistance when he was defeated. Q. E. D. 

There’s an anecdote, doubtless founded on 
fact, about the frog that chanced to hop into a 
farmer’s spring house just before the door was 
closed for the night. In exploration of his quar- 
ters the frog—the gallant frog—chanced to leap 
into a large pan of cream. He swam around and 
around and found neither exit nor means of leap- 
ing out. “This must be Froggie’s last swim,” he 
muttered, according to the story, “but Froggie 
will not die without a struggle.” And when the 
milkmaid opened the door in the morning she 
found Mr. Frog resting calmly on a very ade- 
quate island of butter. ; 

This anecdote is suggested by the success of 
Indiana bar leaders who retrieved an ancient con- 
stitutional blunder, with the aid of an enlight- 
ened court, as told elsewhere in this number. 





Missouri Bar Studies Original Organization Plan 


The rule of the Missouri supreme court which 
integrated the bar of the state to a considerable 
extent took effect November first. It provided 
for disciplinary committees chosen from the bar 
by the court with precisely the powers given to 
such committees by bar organization acts in a 
number of states. In each of the thirty-eight 
circuits a committee of four members was estab- 
lished and a state chairman of all committees was 
appointed. The American Bar canons of ethics 
were adopted as rules of professional conduct. A 
more detailed statement of the plan was pub- 
lished in this Journal for June, page 16. 

There was precedent for this policy in the rule 
made by the Illinois supreme court which gave 
full investigative and disciplinary powers to the 
Illinois State Bar Association and the Chicago 
Bar Association. But the Missouri court went 
further in providing funds for the operation of 
the system. Every practitioner is required to pay 
three dollars per year as a contribution to the cost 
of enforcing ethical conduct. The same rule 
imposed on these committees the duty of pre- 


venting the practice of law by unlicensed persons. 
Provision was also made for a judicial council 
which came into being on January 1. This is the 
first instance of a council created by a supreme 
court. Its field of service will be similar to those 
created by statutes and by state bars. 

The Missouri supreme court went further in 
these rules than had been done theretofore, but 
did not provide complete organization of the 
state bar. This may have been because of lack of 
precedent, or because a considerable number of 
practitioners had strongly opposed the bar inte- 
gration bill in legislature in 1933. At any rate, 
the State Bar Association, committed to self- 
governing powers, found itself in an anomalous 
situation. Upon due consideration, its commit- 
tee on organization reported at the 1934 conven- 
tion, a novel and interesting plan for furthering 
the Association’s ideals. 

The plan is somewhat involved. Partly so be- 
cause it is built of materials now existent, and 
partly because it adds original features. But it 
deserves consideration for the reason that it pro- 
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“The dream that we have, the vision we have—don’t let that 
fail—of lawyers together feeling that they are members of a profes- 
sion, feeling that the interests of the profession are not the interests 
of a minority, but are the interests of all, feeling a duty to establish 
and maintain standards and willing to discuss with anybody the 
way to do it, but intent on getting it done.”—Charles E. Hughes. 
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vides machinery for implementing the profession 
to a more thorough extent than any plan yet 
made. It is most ingenious in weaving the su- 
preme court’s disciplinary system and judicial 
council into a closely coordinated plan which re- 
tains the district organization system established 
three years ago. It is likely to be adopted by 
the 1935 convention and will then afford an ex- 
periment in attaining integration without statutory 
aid. This is the plan: 


A Thoroughly Implemented Plan 


The State Bar Association will change its name 
to the State Bar of Missouri and will assume that 
it will acquire in time the allegiance of all prac- 
titioners. Executive powers will be vested in a 
committee with authority comparable to that 
vested in an official state bar board of governors. 
The make-up of this committee is such as to 
make it fully representative of all branches of 
the organization, and of the bench as well as the 
bar. The executive committee is composed en- 
tirely of ex officio officers, comprising the presi- 
dent and other officers elected at the general con- 
vention, the editor of the Missouri Bar Journal, 
the chairman of the judicial conference, the state 
chairman of the supreme court’s disciplinary com- 
mittees, the chairman of the state judicial coun- 
cil, and the chairman of the conference of local 
bar presidents. 
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A general council is provided, with its members 
elected at the annual meetings of the circuit bar 
organizations; it will perform the function of 
electing the State Bar’s general officers—presi- 
dent, vice-president, secretary and treasurer. A 
judicial conference is created to comprise all trial 
and appellate judges and the members of the judi- 
cial council. The 152 members of the supreme 
court’s disciplinary committees will meet as a 
conference, and there will be a third conference 
composed of the presidents of thirty-eight circuit 
bar organizations. 

In this manner executive powers will be exer- 
cised by representatives of active parts of the 
bench and bar. Annual meetings will bring to- 
gether every lawyer and judge who participates on 
a local or statewide basis in any of the domestic 
functions of the bench and bar. The circuit or- 
ganizations will exert due power in the selection 
of the executive committee and will be further 
vitalized by serving as regional parts of the State 
Bar. The matter of gaining the membership sup- 
port of all practitioners will devolve mainly upon 
the circuit organizations, which will be in a far 
better position to solicit membership than the 
central body. In this respect the organization 
plan is like that of the American Medical Society, 
which, in the absence of a right to legislative au- 
thority, is obliged to look to the locals for mem- 
bership solicitation. 





Junior Bar Conference Outlines Program* 


The officers and executive committee of the 
Junior Bar Conference of the American Bar As- 
sociation met at Washington, D. C., for a two 
day conference, on January 21 and 22, for the 
purpose of determining a program of activity and 
preparing a convention program. Many other 
matters, such as membership campaign for the 
American Bar, and reports on association of the 
numerous junior bar units which are now organ- 
ized into the Junior Bar group, were discussed. 

After the general program of the American 
Bar Association was thoroughly discussed, the 
conference adopted as major projects for the 
coming year the subjects of “bar integration,” 
“unauthorized practice of the law,” and “criminal 
law and procedure and law enforcement.” In or- 
der to carry out the program it is planned to or- 
ganize a speakers’ group among the lawyers of 
each community and in the various bar groups. 

The most important work of the American Bar 
Association today is that of bar integration. Six- 
teen states have already adopted the statutory ma- 
chinery to carry out this program and have com- 
menced the work of organization. Bar integra- 


*By Owen Cunningham, Council member, Eighth 
Circuit, Junior Bar Conference. 


tion contemplates control of the profession from 
within its ranks. Heretofore, after a lawyer was 
admitted to the bar of his state, unless some 
drastic action such as ‘disbarment were instituted, 
that member was practically free from observa- 
tion and regulation. 

Some of the interesting features and advan- 
tages of bar integration are: compulsory member- 
ship in the association and yearly dues for the 
support of the program; compensation for the va- 
rious boards, rather than voluntary service as 
heretofore has been the rule; more scrutiny and 
discretion in the matter of practice in foreign 
jurisdictions; and reciprocity restricted so that 
lawyers of questionable character will be denied 
right to practice in sister states and territories. 
The bar, in order to become a real profession, 
must be recognized as unitary and must be self- 
governed. 

It is realized that the active participation of the 
young lawyers will increase in significance with 
the increase in numbers who are members of the 
American Bar Association and of its junior sec- 
tion. ‘Toward this end every effort will be made 
to afford the opportunity of membership to indi- 
vidual lawyers throughout the country and a 
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membership committee has been perfected for 
this purpose. At the meeting of the council in 
Washington, particular emphasis was directed 
toward the promotion of junior sections on a state 
wide basis within the several state bar associa- 
tions, each having substantially the same relation- 
ship to its own state bar association that the 
American Bar Association Junior Conference has 
to that organization. Of course, such organiza- 
tions will be entirely independent but a measure 
of cooperative effort can result on national prob- 
lems while problems of local significance can be 
confined to the state organizations. 

It was agreed at the conference that the un- 
authorized practice of law affects the younger 
members of the Bar to a far greater extent than 
it does any other group. It strikes at their source 
of income and livelihood and is constantly be- 
coming more of a menace. The American Bar 
committee has done outstanding work on this 
project and it is well understood that banks and 
trust companies and large corporations have been 
restricted and, in many cases, eliminated from the 
unauthorized practice of the law problem. The 
collection agent, the justice of the peace and the 
ambulance chaser have not been eliminated. These 
will, no doubt, be the object of the attack of the 
Junior Bar Conference, and it is expected that the 
same results will be accomplished here as were 
obtained by the committees of the American Bar 
and other groups, so far as the banks and trust 
companies and corporations are concerned. 

In addition to the above projects and as a part 
of the three-fold program which is to be carried 
on by the speakers’ bureau of the Junior Bar Con- 
ference, “criminal law and procedure and law 
enforcement,” has been adopted as the third 
project. A mass of material and many valuable 
suggestions have been obtained from the attorney 
general’s crime conference to aid the Junior Bar 
Conference in carrying out this branch of its 
program. 

The special committee on criminal law and its 
enforcement adopted the following program: 

“This committee recommends that the Junior 
Bar Conference undertake to augment the pro- 
gram of the American Bar Association relating to 
the enforcement of criminal law by forming at 
this time a national speakers committee with the 
following duties and powers: 

“1. To obtain from the circuit and state 
chairmen a list of speakers who are or will become 
members of the Junior Bar Conference, available 
in their states to promote this program by speak- 
ing before local patriotic, professional, educa- 
tional, religious and civic organizations; 

“2. To obtain material for speakers and act 
as a clearing house for this material, if necessary, 
preparing outlines of the subjects covered by this 
report, to be forwarded through the local chair- 
men or to the speakers designated by them. 

“3. To aid the local chairmen in obtaining 
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speaking appointments with their local lay or- 
ganizations. 

“The following subject matters are suggested 
for this program in the interests of the Junior 
Conference: 

“1. Criminal law and its enforcement. 

“2. Judicial rules of procedure. 

“3. Model code of criminal procedure. 

“4. Bar integration. 

“5. Unauthorized practice of the law. 


“The Committee on criminal law and its en- 
forcement recommends that this Conference ap- 
prove in general the program of the attorney 
general’s Crime Commission and that this com- 
mittee be authorized to communicate with the 
attorney general, offer the facilities of the Junior 
Bar Conference to promote this program, and ob- 
tain such material as the attorney general may 
see fit to supply for dissemination through the 
speakers committee to the members of the Junior 
Bar Conference; that this reporting committee be 
disbanded and that the national chairman be au- 
thorized to appoint the speakers committee to 
carry on the program outlined above, until the 
next annual meeting.” 

The Attorney General of the United States has 
commented favorably upon this program. 

State bar groups will be called upon for co- 
operation in this program. 

After the program was adopted the attention 
was turned toward the next annual meeting. It 
has been estimated that at least one thousand 
young lawyers will be present at the American 
Bar Convention to be held in Los Angeles the 
week of July 15, 1935. Those present at the Con- 
ference were: John Skaggs, Louisville, Kentucky; 
Seneca B. Anderson, Memphis, Tennessee; Rob- 
ert F. Bingham, Manchester, New Hampshire; 
Curtis C. Shears, New York City; Thomas H. 
Griggs, Pittsburgh, Pennsylvania; Walter L. 
Brown, Huntington, West Virginia; Julian B. 
Humphrey, New Orleans, Louisiana; Joseph D. 
Stecher, Toledo, Ohio; Donald B. Hatmaker, Chi- 
cago, Illinois; Owen Cunningham, Des Moines, 
Iowa; Grant R. Cooper, Los Angeles, California; 
Henry Weihofen, Boulder, Colorado; Paul F. 
Hannah, Washington, D. C.; Samuel S. Willis, 
Detroit, Michigan; and William A. Roberts, 
Washington, D. C. 

Curtis C. Shears was appointed chairman of 
the speakers committee, with Owen Cunningham 
of Des Moines, and Henry Weihofen, of Colorado 
University Law School, as members of the com- 
mittee. Walter Brown of Huntington, West Vir- 
ginia, was appointed chairman of the program 
committee and Grant Cooper of Los Angeles was 
appointed chairman of the convention program 
committee. 

(At the annual meeting of the Florida Bar 
Association the constitution was amended and a 
junior bar section created. The movement is 


prospering in a number of states, and especially in 
Ohio.—Editor. ) 























AMERICAN JUDICATURE SOCIETY 


Louisiana State Bar in Operation 

The Louisiana State Bar is now a going con- 
cern. At a special session of legislature held 
before it went into effect the bar act was 
amended to make the attorney general an ex- 
officio member of the board of governors. The 
governor appointed the first board of eight mem- 
bers, whose successors will be elected by the 
people at congressional elections, and the board 
elected the attorney general, Mr. Gaston L. 
Porterie, to the office of president. 

The president and others among the officers 
waited on the supreme court Jan. 2, 1935, to 
request the court to constitute the board of gov- 
ernors as the recognized committees on bar ex- 
aminations and discipline. An order amending 
the court’s rules was forthwith signed by all the 
justices. 

Meanwhile organization was under way and a 
circular letter was mailed to members of the 
profession notifying them that the first payment 
of dues, fixed at three dollars, must be before 
February 1st. 

A very interesting defense of the bar act was 
made at a meeting of the New Orleans Bar Asso- 
ciation by Mr. Hugh M. Wilkinson, first vice 
president, on January 31. It was published in 
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pamphlet form by the author at his own expense. 
On the point of popular election of bar governors 
his defense cites the law as to dentists, phar- 
macists, beauty parlor operators and corn doc- 
tors, in which fields the executive officers are, 
by statute, appointed by the governor. So there 
is little analogy here, and no possibility of com- 
parison when the fact is considered that the law- 
yers are public officials. However, quoting from 
another speaker who made an invidious compari- 
son between the legislative influence of lawyers 
and chiropodists, the speaker declared that the 
“corn doctors . . have now at last been out- 
stripped by us in legislative and public influence 
under the new state bar act.” The comic element 
seems inseparable from the reign of Senator Huey 
Long. 

The new bar’s first official act was to conduct 
a bar examination in the last week of February. 


Thirty-seven candidates failed and forty-one 
were admitted. Newspapers opposed to the 


party in power played up the fact that one suc- 
cessful candidate had been convicted of criminal 
libel by reason of matter published in a campus 
paper at Louisiana State University, but was 
saved from a penitentiary term by Governor 
Allen’s pardon. 





Brilliant Work by Philadelphia Bar Association 


Strenuous work has been done in recent months 
by the Philadelphia Bar Association in uncovering 
the activity of lawyers in unethical practice in 
connection with gambling rackets. A number of 
racketeers were present for arraignment in Judge 
Horace Stern’s court when it appeared that the 
lawyers appearing for them were not acquainted 
with their clients. 

Judge Stern reported the matter to the Associa- 
tion which appointed an investigating committee 
and proceeded to the difficult task of getting to 
the bottom of the matter. In this the committee 
was fortified by a statute (vol. 17, sec. 1665, 
1919) which reads as follows: 

Upon the application of any committee composed 
of the bar of any common pleas court of the Com- 
monwealth, appointed by the presiding judge of said 
court for the purpose of investigating charges 
against the professional conduct of members of the 
bar of said court, the said court is hereby empow- 
ered to be issued its subpoena, directed to any per- 
son whom said committee may desire to examine 
in connection with any such charges, requiring any 
such person to appear before such committee and 
under oath, administered by such committee, to 
testify all and singular those things which such 
person shall know concerning such charges, as well 
as to produce any books or papers relevant thereto. 

The committee, headed by Charles Edwin Fox, 
worked for months, and finally rounded up a group 
of lawyers and brought them to trial. 


Policy and Numbers Racket 


The form of gambling deserves consideration. 
It has been prevalent in Eastern cities for several 
years, and if it has not extended throughout the 
country it will certainly do so, constituting a pow- 
erful temptation to lawyers willing to take a 
chance. It is said now to involve collection of 
$400,000,000 a year, though there can be no pre- 
cise estimate. In Philadelphia it is charged with 
twelve gang murders, owing to competition be- 
tween gangs. It imposes a dangerous strain on 
police morals. 

The numbers racket gained prominence first, 
and is known also as “clearing house” because it 
was for some time based upon New York Clear- 
ing House figures reported daily. When the clear- 
ings were withdrawn from publication resort was 
had to race track figures appearing in afternoon 
papers. ‘The customer, or victim, selects three 
digits and if they turn up among a certain few 
race horse numbers he receives a prize six hun- 
dred times his “investment.” Policy is simply a 
lottery operated daily with numbers from one to 
seventy-eight, and prizes on a basis of two hun- 
dred to one are awarded to those whose three 
numbers appear in twelve drawn from a wheel or 
box. 

Chances are taken at five cents or more. Ped- 
dlers follow their routes daily to make collections, 
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or customers resort to obscure places to find book- 
makers. The profits are enormous and if the 
police interfere there is a demand for counsel, 
which is not equally distributed. 

The Philadelphia bar committee reported at 
length, implicating some of the numerous police 
magistrates. On February second eight lawyers 
were cited and their trials before a bench of five 
common pleas judges were still in progress at the 
time this was written. Among the respondents 
was a state senator, a civil service commissioner 
and a former holder of that office. 


Campaign Begun in New York 


The district attorney is leader in New York 
City of a drive against policy racketeers, crooked 
police and allied gentry. He has mustered one 
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hundred volunteer lawyers to assist and has 
started grand jury inquiries, but apparently with- 
out uncovering evidence to this time. 

In Detroit there are believed to be about 
seventy different racket gangs operating but they 
have not been in conflict yet because there is 
room for all so far. The victims are largely 
negroes and while a few receive high prizes the 
odds against them eventually are ruinous. This 
appears to be one of the offspring of bootlegging. 
It opens up the whole question of legalizing lot- 
teries. English people are notorious for race 
betting but the business is strictly regulated and 
the regulations are enforced. With us the first 
public impact of gambling is a breakdown of po- 
lice morale. The next weakest link appears to be 
the bar. 





Defense of Accused Persons—A Radical Proposal 


The Journal has had little to say concerning 
public defenders, not because the subject is in- 
consequential, but because the Society has been 
consistent in proposing reforms which would pro- 
tect the rights of every accused person. There 
can be no doubt, however, that the public de- 
fenders who have served in California, in Cook 
County, Illinois, in Connecticut and more re- 
cently in various other jurisdictions, have well 
performed a function of importance hitherto 
neglected. 

The pioneer and leading champion of the re- 
form is Mr. Mayer C. Goldman, chairman of the 
committee on public defenders of the New York 
State Bar Association. In an article in Christian 
Science Monitor, a newspaper which leads all 
others in promoting wise reforms in judicial ad- 
ministration, Chairman Goldman is quoted as 
saying that the alleged right to private counsel 
in criminal cases degenerates into a mere privi- 
lege to those who can buy their way. His pro- 
posal is that all accused persons be required to 
depend upon official public defenders. 

It must be admitted that the prosecutor’s 
office ‘in large cities is often tainted by politics 
and usually perfunctory in action. Reform here 


may be slow, but it must be achieved. Why 
should not the strong bar associations in those 
cities direct competent members to thoroughly 
survey the work of their prosecutors? Such 
surveys would be a superb form of public serv- 


ice by the bar and would form the foundation 
for administrative, if not structural reforms. 

While we are unable to see how an accused 
person can be deprived of the privilege of 
selecting his advocate, under the due process 
clause, we can applaud Mr. Goldman’s statement 
that “If the average criminal lawyer were com- 
pletely eliminated, the general public would not 
regard it as a serious calamity. Some of these 
lawyers are worse than the criminals they de- 
fend.” 

But why not pursue the course proposed in 
our article entitled “Special License Recom- 
mended for Defenders of Criminals” in the re- 
cent February number of this Journal? Would 
not the public heartily support a bill which would 
require the supreme court to license specially all 
criminal defenders? This would be constitu- 
tional on the principle of the court’s power to 
regulate its officers as well as under the state’s 
police power. We need a specially licensed crim- 
inal bar. Next to bar unification no other 
reform would do so much to rehabilitate the bar 
and the rest of our judicial machinery in the 
eyes of all honest citizens. Under this system 
the ancient, but often badly handled, practice 
of assigning counsel to indigent persons could 
be made to work well. And at all times reform 
in the prosecutor’s office, to get it out of politics, 
should be promoted. 

All of which is offered with recognition and 
respect for Mr. Mayer C. Goldman’s most 
commendable efforts. 











Judicial Council and Rule-Making Bills 


Indiana First of Three States Seeking Councils—Rule-Making Author- 
ity Asked for in Six State Legislatures 


Only a few judicial councils have been created 
during depression years, and for an obvious rea- 
son. In West Virginia the State Bar Associa- 
tion accepted a measure which carried no ap- 
propriation, and has set itself to do much pre- 
liminary work without public expense. This work 
should justifiy the council to the “solons” of the 
future. In New York, on the other hand, the 
legislature appropriated $50,000 and a broad pro- 
gram is well under way, with coordination of 
bench, bar and the law schools. 

In Idaho the State Bar, the first to create a 
judicial council of its own statutory authority, 
resolved that more thorough functioning de- 
pended on a larger revenue than the bar, number- 
ing only 755, could afford. Accordingly a bill 
was submitted in legislature this year, together 
with one to effectuate a large program of redis- 
tricting the trial judges. The latter bill would 
not only have made a saving greater than re- 
quired to finance the judicial council, but would 
also have been a long step toward judicial uni- 
fication. But in view of the state of mind in 
the legislature the State Bar did not press its 
measures. 

Meanwhile, in Georgia, Indiana and Alabama 
there have been powerful drives on behalf of ju- 
dicial council bills. The Indiana bill has become 
law. Results in other states may be reported 
too late for this issue. 

And in Alabama, Arizona, Georgia, Indiana, 
Massachusetts and Pennsylvania there have been 
equally serious attempts to obtain bills confer- 
ring rule-making authority. 

In Alabama one bill creates a judicial coun- 
cil and gives it rule-making authority. Whether 
such a bill implies approval of rules by the su- 
preme court depends, of course, on the state 
constitution. In most states the ultimate ju- 
dicial power would be conceived to be in the 
courts, but the Alabama constitution permitted 
the legislature to confer upon the State Bar ab- 
solute authority as to certain powers because the 
statute made the Bar a judicial body. In Ala- 
bama there is the “split session” of the legisla- 
ture, with a sixty day period for digesting bills. 
The interim committee has approved the meas- 
ure. 

In Arizona the bill for rule-making powers 
applies directly to the supreme court and is sim- 
ilar to the act under which much good work 
has been done in New Mexico. 

The Georgia bill likewise includes rule-making 
power as a function of the judicial council there- 
in created. The result of such an act, even 
though rules were subject to supreme court ap- 
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proval, would be excellent, because there would 
be a definite state agency charged with the duty 
of following up its recommendations as to pro- 
cedure with concrete rules, a service which must 
be performed by some body on behalf of a su- 
preme court. 

The Indiana Bar Association had separate bills 
for the two objectives. While the judicial coun- 
cil bill became law the rule-making bill was not 
pressed, but will come up at a later special ses- 
sion which will consider also a number of meas- 
ures recommended by the State Committee on 
Governmental Economy. 

That Massachusetts has been in need of 
rule-making authority is proved by the excellent 
drafting work of the judicial council coincident 
with legislative indifference or hostility and with 
a slump in judicial efficiency. A bill was intro- 
duced to confer rule-making power this year, 
but with no expectation that it could amount to 
more than an educational exercise. Its introduc- 
tion however is significant of public and bar 
opinion too long delayed. 

Pennsylvania, finally, has had a rule-making 
bill in legislature. In that state too, the devel- 
opment of leadership has been apparent of late 
in the creation by the State Bar Association of a 
strong committee on integration, by the attack 
upon lawyer criminals in Philadelphia, and by 
work in progress on a revised judiciary article 
by a special group in preparation for a possible 
early opportunity for constitutional revision. A 
convention or commission will at least hear of 
the need for court unification. There is also 
underway efforts looking to cleaning up the mag- 
istrates system in Philadelphia. 


South Dakota Council’s Achievement 


As told in the December number of this Jour- 
nal, the youthful South Dakota judicial council 
conceives it to be part of its function to draft 
bills when needed, and press for their adoption. 
Its first experience has been one hundred percent 
successful in the enactment of three important 
laws in the field of crime control. 

The first requires notice when an alibi defense 
is set up, using the Ohio act as a model. 

The second is a reciprocal statute authorized 
by the act of congress of June 6, 1934, which by a 
compact between states, will accord to the peace 
officers of other states the same rights as those 
exercised by such officers in South Dakota. 

The third sets up an efficient system for jury 
selection in place of one in which there was no 
conscious selection whatsoever, the choice being 
by chance from a list comprising all eligible male 
citizens. The new system provides district organ- 
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ization with a governing board who select delib- 
erately twice the number allotted to the district, 
proportioned according to population in each sub- 
division. Half of the list are then eliminated by 
chance and the remaining master list comprises 
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only men who have behind them the sworn recom- 
mendation of the governing board of their dis- 
tricts. The new system affords opportunity for 
bringing to judicial service the best qualified of 
all the citizens. 





Indiana Blessed by Reversal of Precedents 


The brilliant achievement of bar leaders in In- 
diana, whose struggle to rid the constitution of 
the provision permitting any person of full age 
and of “good moral character” to practice law is 
fully related in the March number of the Amer- 
ican Bar Association Journal, page 137. Briefly 
told, the Bar Association after several times fail- 
ing to get enough votes to amend the constitution 
under the narrow rule that a majority vote on 
an amendment meant a majority of those who 
voted for the office receiving the highest number 
of votes, secured enactment of a statute declar- 
ing that “the supreme court of this state shall 
have exclusive jurisdiction to admit attorneys to 
practice law in all courts of the state under such 
rules and regulations as it may prescribe.” 


Under this act the case of In Re Todd arose 
and the supreme court, reversing three former de- 
cisions, held that a majority of the votes cast on 
the proposition were enough to amend the con- 
stitution. The decision gave effect to the major- 
ity vote of 439,949 against 236,213, by which the 
voters had given strong support to bar ideals. The 
amendment submitted in 1932 thus came to 
prevail. 


The campaign to protect the people of Indiana 
from untrained licensees was the foundation 
fight which developed leaders and raised the 
State Association to a high level. The bar integ- 
ration bill was defeated, but the bill creating a 
judicial council was passed and approved by 
Governor McNutt, whose election was a God- 
send to the state. The only other bill sponsored 
by the Association was one for rule-making 
authority, and this will be pushed at a later 
special session. 

Meanwhile the Governor’s committee on gov- 
ernmental economy has reported measures to 
improve judicial administration which are re- 
served for the special session, and the legislature 
at his request, has created a committee to report 
in 1937 an entire revision of judicial procedure. 
With bar opinion developed as it is the result 
should be a code sanctioned by the supreme 
court rather than the legislature. 


Intermediate Appellate Court Abolished 


The decision cited had also the extremely im- 
portant effect of declaring the adoption of an 
amendment to the constitution which enlarges 
the supreme court membership from five to 


eleven, and abolishes the appellate court. This 
is a long step toward judicial unification and 
accords with present views as to simplifying 
appeals and reducing their cost. 


Honor Due Supreme Court 


Probably the darkest period of American juris- 
prudence came between the Civil War and 1900. 
Many constitutions were revised and loaded with 
legislative restrictions, and every limitation of 
legislative power produced a swarm of cases which 
burdened the appellate court judges with problems 
solved too commonly by decisions which repre- 
sented neither statesmanship nor juristic science. 
There was only one Oliver Wendell Holmes, when 
over two hundred were needed. This period exalted 
unduly the judicial power, and brought the courts 
under severe political strain. Witness Theodore 
Roosevelt’s fight for judicial common sense and 
freedom from attachment to the American god of 
Big Business. 


In a number of states constitutional reform 
was balked by the reactionary, pernicious, and 
unsound doctrine now overturned in Indiana. The 
writer believes that in several states the doctrine 
has been retired by constitutional amendment and 
by judicial reconsideration. 


Honor is due the court which arose to the 
emergency. Judicial correction of judicial mis- 
takes is too near the heroic for most judges. 

In this connection the super-excellent doctrine 
upheld by the United States supreme court in 
Great Northern Railway Co. v. Sunburst Co., 287 
U. S. 358, 53 Sup. Ct. 145 (1932) should be kept 
in mind by all appellate judges. The above case 
adopted a juristic expedient first employed by 
the Montana supreme court in Montana Horse 
Products Co. v. Great Northern Railway, 7 Pac. 
(2d.) 919 (1932). The highest honors must be 
given the Montana supreme court, and equally to 
Prof. Albert Kocourek, who originated the doc- 
trine and presented it in 17 A. B. A. Journal, 180 
(1931). Reference should be had to Prof. Burke 
Shartel’s brief but able article on the subject in 
this Journal, vol. 17, p. 6. 

The doctrine simply is that an appellate court, 
while following an anachronistic or unconscion- 
able precedent should declare that that precedent 
shall no longer be the law. By giving notice 


justice is done alike to present litigants and to 
the body of law, always growing, and always 
capable of improvement. 


























Clarion Call Sounded in Massachusetts 


Chamber of Commerce Committee Lays Down Sure Route to Rehabilitation 
of Judicial Department—Delay Strengthens Courts Foes 


“Real administration of justice is a positive thing. 


positively 


Concerning the swamped dockets of the Massa- 
chusetts superior court, due largely to the compul- 
sory automobile liability insurance law, the fol- 
lowing opinion is expressed in a letter to the 
Editor by a Massachusetts lawyer who may be 
considered as well entitled to an opinion as any 
other bar leader in that state: 


“Tt is true, as you say, that the judiciary could 
do a great deal. The trouble seems to be that 
the judges have been content to allow matters to 
drift along without taking any significant steps 
toward improvement.” 


Perhaps we have devoted too much space in 
the past year to the Massachusetts judicial 
debacle. It is no worse than that of New York 
City. But to Massachusetts we used to look for 
leadership and example. When so many states are 
turning toward responsible selection of judges it 
is disappointing to find the appointed judges of 
Massachusetts short of their potential achieve- 
ments, and disheartening to learn that they are in 
fear that the people of the Old Bay State may yet 
go back on Rufus Choate’s inspired admonitions. 


A Threat Against Tenure 


Perhaps they have relied too much upon the 
judicial council to convert reactionary legislators. 
And in so far as the threat of changing their ten- 
ure goes there is reason for their dread of assum- 
ing latent judicial powers, however in the state’s 
interest, when they know that a majority of the 
bar, unorganized officially, but selfish and recalci- 
trant, are likely to pounce upon them with a 
threat of punishment for righteous and needed 
independence. So much by way of justification 
in a complex situation not to be judged lightly by 
an outsider. 


It may be said further that some years ago the 
writer was present at a conference of the superior 
court judges sitting in Boston, and was deeply im- 
pressed by the modest and serious demeanor of 
every member of the group, so different from the 
self-foisted political judges of cities easily named. 


Our correspondent suggests that the bench may 
be aroused by the “vigorous language used by the 
Chamber of Commerce committee” in its recent 
report on judicial procedure, which has already 
been quoted in a number of bar journals. The 
committee is composed of such a group as one 
would expect when he learns that A. Lawrence 
Lowell is chairman. 


The committee lays down this fundamental 
idea: 


It consists of positive powers, 
exercised.” 


Positive Powers, Positively Exercised 


“The proper conception of the administration 
of justice is something far larger than anything 
now envisaged by the bench and bar of Massachu- 
setts. Real administration of justice is a positive 
thing. It consists of positive powers, positively 
exercised. It is not the passive thing the public is 
now receiving.” 

Perhaps this keynote derives from the principle 
of pre-trial procedure, which implies that the 
court will assert itself positively whenever its 
process is employed, and will judicially determine 
the issues to the end that trial work be economical 
of time and confined to the facts and the law of 
the instant case. 


“The function of the judiciary ... is to admin- 
ister justice with all that the word administer 
implies. That function is not adequately exer- 
cised by sitting on a bench and watching justice 
float by.” 


The Worst Snag in Procedure 


This revives a memory of the fact that Gen. 
Benjamin Butler was responsible for having the 
power of judges to advise jurors on the facts 
taken away by statute. But since that time there 
has been no serious movement to restore it, a very 
short step. Every time and every generation is 
responsible for the correction, so far as possible, 
of earlier mistakes. The supreme judicial court 
of Massachusetts could yet hold that act uncon- 
stitutional, in accord with leading cases in the 
United States supreme court reports, and win 
acclaim for its action." The bar may presently 
be, as to its majority, unredeemable, but it con- 
stitutes a meager minority of the citizens of the 
state who deserve better service. We have quoted 
before Mr. Justice Lummus’ findings that it costs 
Massachusetts at least $400 a day for jury trials 
in the superior court, and the judicial council finds 
that jury trials consume about $500 each of pub- 
lic money. Such a pitiful jury fee, or entry fee, 
as $15 is rejected by the legislature, lawyer con- 
trolled. 

The court has schemed and figured to get the 
motor tort cases tried without jury. This need 
is obvious, subject to limitations. But jury trial 
cost would be much reduced if counsel knew 


that the court might advise the jury as to the 
weight of evidence. 





*The Illinois supreme court rooted out a statu- 
tory invasion of judicial power—determination of 
law by a jury—which had worked evil for 103 
years. 
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Inasmuch as pretrial procedure also would 
vastly assist it is encouraging to say that recently 
a superior court judge and an assignment clerk 
have been studying systems of administration in 
Detroit and Cleveland, and pre-trial technic as 
well. 

Compromise May Be Vicious 


The committee reports that 52,535 civil jury 
cases were awaiting trial in the superior court 
Dec. 31 last year. This seems to spell the doom 
of jury trial. But wait—the report says that 
“only a fraction of these cases will be tried.” 
Which means that thousands of litigants every 
year make compromises, often odious to both 
parties, which they feel robs them in the name of 
judicial procedure. Instead of “positive justice” 
we seem to have here the continual injection of 
social and civic poison. 


Well may the committee add: “When recollec- 
tions become hazy and witnesses disappear, trials 
tend to become mere competitions in imagina- 
tion.” That’s language too elegant to mean per- 
jury. But in the more numerous “settlements” 
there are no witnesses. That is more like strip 
poker than judicial administration, which it actu- 
ally is. 

Where Actually Resides Rule-Making Power? 


And so the committee finds that the legislature 
has imposed procedural rules on the courts: 


“Now responsibility cannot exist without power, 
nor should power ever be exercised without re- 
sponsibility,” which phrase suggests the times of 
Daniel Webster, who spoke volumes when he said, 
“Massachusetts, there she stands!” “And the 
only body in which both power and responsibility 
over court practice and procedure can properly 
be placed is in the judiciary.” 

Very true, but if our courts had always pos- 
sessed unity and administrative direction the legis- 
lature would never have invaded the judicial field. 
It is much harder to crowd the camel out; but the 
supreme judicial court has given two hard nudges 
in declaring itself supreme as to admission to 
practice and the control over practice. In re- 
cently advising the legislature that it could not 
permit corporations or laymen to practice law the 
court has impliedly assumed the duty long 
neglected of supervising its licencees. 

So a bill is now in the Massachusetts legisla- 
ture to “confer” on the judicial department of 
government power to make its own procedural 
rules. How about the old maxim that title is 
never obtained by conversion? In Oklahoma the 
supreme court and judicial council are engaged 
in drafting rules to abrogate statutes, all of those 
in the procedural field being declared to be un- 
constitutional. 

The rule-making bill has been introduced with 
no expectation of adoption this year, but rather to 
rally public opinion. And the committee makes 
this assertion, that “the point of view (of the 


bar) is by no means the same as that of the peo- 
ple at large.” 
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Distinguished Leadership Where Needed 


The committee takes its place in the forefront 
of an impending movement of tremendous value, 
not only to judicial administration, but to what 
we call our “jurisprudence.” Discussing the fact 
that the supreme court is overworked (so it lacks 
time to analyse its own constitutional powers, we 
presume) the report says; and this will be much 
quoted: 

“Under our form of jurisprudence, where so 
much of the substantive law depends upon prece- 
dents, a final court, in considering appeals, has 
two functions, not wholly identical. One is to 
render a final decision in the case at bar. This 
may involve only the application of well-recog- 
nized principles of law to the particular facts, or 
to the question whether a trial judge has erred. 
The other function is to expound the law where it 
has proved vague or uncertain. With the exces- 
sive amount of work thrown on the supreme judi- 
cial court, it would seem to be the latter function 
alone that needs a discussion of authorities, that 
only in cases involving questions novel or legally 
important is it necessary to write full opinions, 
while the others might be disposed of, so far as 
the reports are concerned, with a mere statement 
of the decisions reached.” 


“There is a school of thought which holds that 
all final decisions by this court should have an 
opinion with reasons. The committee is not in 
accord with this view. . .” 


We have italicized the words “so far as the re- 
ports are concerned” because there is no earthly 
reason why the two interests—the interest of the 
parties and of counsel, and the interest of our 
body of substantive law and its 150,000 prac- 
titioners, cannot both be conserved. The “rea- 
sons” for a decision can be typed and handed to 
counsel. Or, if not, then why not? We are learn- 
ing that state constitutions are not severally and 
individually arks of the covenant, but only a 
superior (we hope), kind of domestic regulation, 
to be laid hands on when necessary. 

Then the report deals with costs and finds that 
not infrequently the judgment is less than the cost 
of the trial. 

There is no shamefacedness in recommending a 
jury fee of $25 to discourage jury trial. Discour- 
agement at the right time might be the final 
rescue of this ancient mode so perverted in our 


day as to procedure, personnel and type of case 
involved. 


There are numerous good recommendations, 
notably on comfort of witnesses, trial lists, en- 
gagements of counsel, double trials for misde- 
meanors, and then we get a frank espousal of the 
court’s right to advise jurors. 

“The committee . . . submits that it is almost 
ridiculous that the one impartial, trained mind in 
the whole courtroom must remain inarticulate, 
while the jury is swayed this way and that by pro- 
fessional partisans. . . . This power . . . swept 


away in 1859... has been kept away ever since, 
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for what purpose?—surely not the accomplishment 
of even-handed justice.” 
For “ridiculous” we 


suggest 
“tragic.” 


substituting 


Clarification of Issues 


Among other headings is one which deals with 
clarification of issues, and again implies an inter- 
est in pre-trial procedure. 

“Tt is common knowledge that much time is 
now wasted in proving facts not in dispute, in the 
hope that in some technical exception there may 
be found a peg on which to hang an excuse for 
compromise.” 

And yet judges commonly acquiesce, sometimes 
with unction, when cases go off the records, 
thrown to the wolves of compromise. 

This grand report closes as follows, and we 
should have but one more comment: 


Judicial Point of View Perverted 


“The committee has considered recommending 
drastic legislation . . . but the more it studies the 
matter, the more it has come to believe, as stated 
at the outset, that one of the prime causes for 
this congestion lies in the point of view of the 
judges themselves. From lawyers and laymen 
alike, the committee has heard over and over 
again that the judges seem to consider themselves 
something akin to umpires only—to see that the 
contending parties keep within certain rules, some 
of their own making, more made by the legisla- 
ture. With few exceptions, they are said to have 
no apparent thought of taking real command in 
their own courtrooms to see that justice is fully 
and expeditiously administered. They do not 
seem to be acutely aware of the fact that they 
constitute one of the three great divisions of gov- 
ernment—the one charged with the administra- 
tion of justice. 

“With a changed point of view and additional 
authority, the courts themselves may be able to 
bring the trial dockets reasonably up to date and 
keep them there. 

“For this reason the committee feels that all 
its recommendations rest upon these two: 

“First—that the judiciary be clothed with the 
authority and responsibility herein recommended. 

“Second—that the judiciary then recognize that 
responsibility and fearlessly exercise that au- 
thority.” 

Our comment is this: the committee is of 
course absolutely right, and no report can cover 
everything in a vast and complex field. There is 
apprehension, justified or not nobody can say, 
that the present misfortunes of the courts may be 
utilized by the lower element of the bar, and mis- 
guided enthusiasts, and ignorant voters, to break 
down the system of selection and tenure which 
for more than a century has been the chief glory 
of Massachusetts and the chief inspiration for 
states which embarked upon a descent to the judi- 
cial Avernus, and too late discovered the meaning 
of the name of their destination. Nebody can 
estimate the hazard. But it is respectfully sug- 
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gested that assurance be given to the judges of 
trial and appellate branches that courageous de- 
cisions and innovations will be defended before 
the people. The reactionaries will tell the people, 
and corrupt their minds. Leaders must also tell 
the people. The fact that this report is to a citi- 
zen body indicates generalship. It should create 
a public issue which will divide the newspapers, 
a great majority of which will support the cem- 
mittee and any courageous court. 

The need for a fight to a decision is indicated. 
There is a military motto about the weakness of 
remaining on the defensive. 





Ohio Dogberrys Rally Against Reform 


Studies looking to reform in the inferior courts 
are on the increase. The success of the Virginia 
system, applied on a large scale after two years 
of trial in a few counties, will serve as a fulcrum 
for the reform lever. Virginia is the first state 
to get rid of untrained, fee-paid justices, and 
the best principle has been applied by placing 
the responsibility on district judges, who will 
appoint and supervise salaried commissioners. 
The system was described in the recent Decem- 
ber number of this Journal. 

The most important and aggressive move in 
this field is promoted by the Ohio Bar Associa- 
tion, as told in this Journal for August, 1934, 
page 46. The Ohio plan also relies upon judges 
of full jurisdiction to supervise or perform the 
work now done by justices of the peace; to per- 
form in the less populous counties; to supervise 
in the other counties. 

Since our somewhat detailed description of the 
plan was published the bill was approved at the 
winter convention, and is now in legislature. 
There is also a companion bill, likewise approved, 
which limits the mayor’s court, existing where 
there is no municipal court, to binding over 
persons accused of both felonies and misde- 
meanors, unless a misdemeanant elects to waive 
jury trial. 

Mr. Henry Gibson Binns, chairman of the 
committee, reports as to the bill eliminating 
justices that several hearings have been had, in- 
dicating a furore on the part of the justices. A 
petition said to contain 25,000 signatures was 
submitted by them. There may be a compromise 
on the basis of retaining justices but removing 
their sting by permitting either party to demand 
a change of venue to the division of the com- 
mon pleas court which the bill creates. 

Such a compromise would be comparable with 
the proposal in Kansas to reduce justices’ juris- 
diction to $5.00, and to the proposals made for 
improving local courts in Connecticut, submitted 
in this issue. 

The compromise, if made, would be accept- 
able in part, at least, by reason of the fact that 
this is the first move toward unification of the 
entire judicial structure. It would appear un- 
fortunate, however, if it left to the magistrates 
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the rich picking they have enjoyed through con- 
stable raids on traveling autoists. 


Washington State Bar Plan 


A different plan for solving the problem of 
local, inferior jurisdiction was worked out in 
Washington and approved by a bar referendum 
vote. It provides salaried judges of limited jur- 
isdiction to take over the justice of the peace 
work, and apportions them among the districts 
according to volume of work. We understand 
that this bill is now pending in legislature. It 
would bring to the work lawyers to supersede 
laymen, and abolish fees, but the inferior bench 
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thus created would not simplify the judicial 
structure as does the Virginia and Ohio plans, 
nor would it make the judges of complete trial 
jurisdiction responsible in this field. It seems 
inferior in these respects. 


Indiana Enters Field 


The Indiana state economy committee reports 
that justices may lawfully be deprived of judi- 
cial powers, since the constitution says that “their 
powers and duties shall be prescribed by law.” 
They would then possess the duties of a “con- 
servator of the peace” as formerly in England. 





Two Appeals Are Unyustifiable* 


Professor E. R. Sunderland Tells Ohio Lawyers Simple Method to ated 


Reviewing 


3ranch and Relieve Litigation of Costly Burden 


“Lawyers are put in a very difficult position. They are com- 
pelled to use facilities which they do not approve, which do not 
satisfy the public, which arouse public distrust, and which are 
driving the public away from the very service the profession is 


offering.” 


With nine intermediate courts of appeal, hay- 
ing twenty-seven judges, and a supreme court 
with seven judges, Ohio probably has the most 
generous allotment of judicial talent for the cor- 
rection of errors of any state, or any country 
with a comparable population. And yet practi- 
tioners are dissatisfied with this ample, full-blown 
system. The Lucas County Bar Association (To- 
ledo) arranged to have discussions of the prob- 
lem. Professor Sunderland put the entire matter 
of appellate court organization in its true per- 
spective and offered a unifying plan which 
would make one supreme court of the entire 
body of appellate court judges. Except on rare 
occasions appeals would be determined by a 





*This address had virtually immediate effect 
through submission in the Ohio legislature of a 
resolution to amend the constitution to make the 
change as recommended. It could not be expected 
that so important a change could be brought about 
without more adequate discussion. The Cleveland 
Bar Association, in voting for postponement of 
adoption gave the press a report which said that 
the resolution “has something in its favor, which 
is the elimination of an intermediate court.” This 
is significant in view of the view held by bar lead- 
ers in Ohio that future efforts should be directed 
toward simplification and unification of the courts, 
improved methods of selection and security of 
tenure. 

The present system is the result of ideas current 
in 1912. The unique provision of the judiciary 
article that statutes should not be held unconstitu- 
tional except by concurrence of two thirds of the 


bench of three justices, as in our federal system 
and in England. Such a court naturally would 
possess power to arrange sittings wherever the 
convenience of parties and counsel would best 
be served. “To avoid conflict, as soon as a deci- 
sion is reached and the opinion written, it may be 
circulated among the judges to be read by all of 
them. If any of them disagree on any matter 
that decision can be held up and assigned for re- 
hearing before a larger bench.” And on matters 
of special public concern it would be possible to 
have more than three judges assigned. So much 
for the mechanics of the system. 

The author of this address told how in England 
the courts were all the king’s courts and there has 
never been a time when review has not been 
available. Appeals were mainly to the king’s 
bench “but the final appeal from all the courts of 
the realm was to the king in parliament. This 
was the house of lords, and stood at the pin- 
nacle of the judicial system. It was a system 





judges of the supreme court is retained in the pres- 
ent resolution. The plan has appeared to work 
well. 

Indiana lawyers became critical of the inter- 
mediate court several years ago, and, as stated 
elsewhere in this number, effected its elimination 
by constitutional amendment, though news of the 
event was delayed until the supreme court ruled 
recently In re Todd. The Indiana precedent may 
affect opinion in Ohio. 


1Ohio State Bar Assoc. Report, vol. vii, No. 1. See also 
The Problem of Double Appeals, Jour. Am. Jup. Soc., vol. 
xvii, No. 4, by Sunderland, 
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of preserving government by men, not govern- 
ment by law. 

“But a government of laws does not require 
that in every case authority shall reside in a cer- 
tain group of men. Personalities become unim- 
portant. If the law is to speak through the 
judges it makes no difference what group of 
judges pronounces it if all judges acknowledge 
the same law. Coordinate divisions may safely 
speak for the court. The unity of the court in 
such a system is a unity of legal principles. . .” 


Protecting Litigant Is Primary Function 


While the development of a uniform body of 
law is one function of reviewing courts the prin- 
cipal function is that of protecting the litigant. 
The exigencies of trial are such, with the judge 
called upon for instant rulings and without 
briefs, that the court’s “task is not primarily 
deliberative, but administrative.” 

“The purpose of the appeal is to check the 
hurried product of the trial court in the light of 
full argument and briefs of counsel, careful and 
deliberate study by at least one member of the 
appellate court, and full conferences of a group 
of appellate judges. We have a theory that 
every appellate judge reads every record, but of 
course we know that they do not and cannot 
actually do so, but at least one of them has time 
to read it carefully, and all have an opportunity, 
and probably avail themselves of it, to read the 
briefs. They all can hear the oral argument and 
they all participate in conferences, so that as 
a matter of fact we get the benefit of a judicial 
deliberative assembly upon the points of law 
involved.” 

Continuing he spoke about the anomaly of two 
trials in ejectment. 

“Would the second trial be any better than 
the first? Probably not. It was an absurd plan. 
. . . What about a second appeal? Is there any 
more merit in appealing again than in taking a 
second trial? It adds no new settlement of 
value. It is a mere repetition. A different re- 
sult in a second appeal does not show that the 
first decision was wrong. There is nothing to indi- 
cate that one is any better than the other. . 

“The only justification for a second review 
would be, I should suppose, that the second ap- 
peal went to a more authoritative court. You 
do not appeal again to the same court nor to 
another division of the same court. You appeal 
to what is called a higher court, a more authori- 
tative court... . 

“But why not make the first reviewing court 
authoritative? Why take such a long route to get 
there? Instead of denying authority to the first 
reviewing court and requiring a further journey 
to another court with more authority, why not 
confer authority upon the former? The lack of 
authority in the first court certainly cannot be 
based upon the theory of an inferior personnel. 
All the judges of the appellate courts are drawn 
from the same bar, they have the same qualifica- 
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tions, same training. There may be a difference 
in salaries. If so, it probably is not justified and 
ought to be rectified. The methods of proced- 
ure are practically identical. I have never heard 
it suggested in any state that the judges of the 
intermediate courts were not as well qualified as 
the judges of the higher court. If there were 
any such difference in personnel there would be 
no justification in maintaining it. Why should 
the public be required to appeal to a court lack- 
ing the qualifications it ought to have, in order 
to use that court as a way station to get to a 
court which does have the proper qualifications? 
.. . Can it be said that there are only seven law- 
yers in Ohio available for judicial service who 
are capable of sitting on the highest court of the 
state? Certainly not. There are twenty-seven 
appellate judges and seven supreme court judges, 
thirty-four judges in the state sitting upon courts 
of review. Will it strain the legal capacity of 
the State of Ohio to supply thirty-four judges 
who are capable of rendering final decisions on 
review? The suggestion is absurd... . 


Why Two Grades of Justice? 


“Why maintain two levels of courts? Why 
put one group on a higher level, merely imitat- 
ing the system which the kings of England de- 
vised to keep themselves in power? We are 
trying to operate under a government of laws. 
There is no necessity for concentrating the 
ultimate judicial power in a single group of in- 
dividuals. 

“The litigant is injured rather than protected 
by a second appeal. It involves a great expendi- 
ture of time and money. If it be said that few 
second appeals are taken, it may be answered that 
there is a possibility of a second appeal in every 
case; and I venture to suggest that one of the 
greatest obstacles to a free use of the courts is 
the fear of being dragged through too many legal 
proceedings. People have a well grounded feel- 
ing that if they once get into the clutches of the 
law, it may be a long time before they get out.’”? 

Uncertainty in the law, due to the fact that 
the supreme court is in nowise controlled by the 
decisions of the intermediate court is a serious 
defect of the existing system. 

“Now, certainty in the law, I think, is really 
of more importance than the correctness of the 
rules. The rules are usually all right if we can 
only find out what they are. The fact that a 
debatable question can be raised as to the advisa- 


*Litigants, under such a system, are caught in a pro 
cedural complex which may in any case. in spite of all 
that can be done to prevent it, involve them in the expence, 


delay and uncertainty of a double appeal. It is a definite 
risk which must be reckoned with in every resort to liti- 
gation, and it may well deter a prudent party from mak- 
ing any attempt to invoke the aid or protection of the 
courts. If he simply charges off his own claim as a loss. 
or settles the claim against him on any basis which will 
keep him out of the clutches of the law. he will at least 
know the amount of his loss. will be free from a con- 
tingent liability for an indefinite series of costs and fees, 
and will escape the long uncertainty which in itself con- 
stitutes one _of the heaviest burdens of litigation.”—The 
Problem of Double Appeals, previous éit. 
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bility of any particular decision of an appeal 
court does not mean that it is not a good deci- 
sion. We can go along with it very well. It is 
all a matter of judgment upon which people differ. 
There is no absolute test. What we need more 
urgently is certainty. How can we get it? Why 
fill up our books with quasi-law, which may or 
may not be controlling? . . .” 

“How does a single group of judges maintain a 
consistent body of law? The present judges of 
the supreme court of Ohio cannot consult with all 
of their predecessors about the law. Their 
predecessors are gone. To maintain consistency 
they can only consult the reports and follow the 
law as it is found in the books. . . . If the cases 
are there, and are available, and can be examined, 
a new decision can be made which is generally in 
accord with what has been done before, whether 
the precedents were prepared by a single but 
changing group of judges working through sev- 
eral generations of time, or by different groups 
of judges sitting simultaneously in different places. 


Following a Blind Guide 


“As a matter of fact, the single appeal system 
will present a much better body of uniform law 
than the intermediate court system, because under 
the latter the books are full of decisions of a 
court which is not authoritative, which are bound 
to be looked at askance. The lawyer knows per- 
fectly well he cannot rely upon them, although 
the trial judges have to follow them notwith- 
standing they may not be the law and they may 
cause reversals by the supreme court. Everyone 
is in a state of uncertainty. He is obliged to fol- 
low a blind guide. 

“Reversals of one reviewing court by another 


such court make the law look like a gambling ~ 


device. In Allen vs. Flood (1898) A. C. 1, there 
were thirteen judges who held for the plaintiff 
and eight for the defendant, all of equal ability, 
and yet the defendant won. In Robertson vs. 
Box Co., 171 N. Y. 538, eight judges held for 
one party and four for the other party, but the 
four controlled as against the eight.” 

The uselessness of two appeals to insure sound 
decisions is illustrated by the fact that the more 
important classes of cases go directly to the high- 
est court. Why not, then, the author asks, be 
satisfied with one appeal in the less important 
cases? 

The protection of the final tribunal from con- 
gestion by the motion to certify was condemned 
on various grounds. It involves a great deal of 
useless labor and “no sound basis has ever been 
discovered in any state for administering a dis- 
cretionary rule for allowing appeals.” ” ee 
can tell what is general public interest:” . . 
applications made upon any such vague basis as 
that are nothing but a gambling device, and a 
very poor one at that. An ordinary gambler 
would not have anything to do with it...” The 
odds against winning by a second appeal have 
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been computed to be, in California 21 to 1; in 
Georgia 10 to 1; in Illinois 6 to 1; in Indiana 
12 to 1; in New York 8 to 1; in Pennsylvania 
20 to 1; in Ohio probably about 8 to 1. And 
yet the public is required to gamble at these odds 
if they wish to test the decision of the court of 
appeal. , 

In his memoirs Lord Selbourne tells of plans, 
when the judicature act was being drafted, to get 
rid of double appeals and the house of lords as 
a court. But in the intervening two years com- 
plications arose concerning the Scots and Irish 
appeals and in order to satisfy the people of 
those subdivisions the house of lords was per- 
mitted to retain appellate jurisdiction. 

But less than two years ago Lord Tomlin, lord 
of appeal in ordinary in Great Britain, in a public 
address in London (Nov. 25, 1932) said that 
multiplicity of opportunity for appeal added to 
expense and might become an instrument of op- 
pression, because it placed an advantage in the 
hands of those with the greater resources, not 
excluding governmental bodies which had the 
advantage of playing with other people’s money. 
He advocated a “two-tier system,’ one trial court 
and one court of review. 

England has never been contented with its ap- 
pellate system and in reporting a meeting of the 
chancellor’s committee in 1932 the London Times 
said: “While prophecy is always a dangerous 
pastime, it is fairly safe to assume that the com- 
mittee will report in favor of some modification 
of existing possibilities of appeal. Not only does 
the present system entail grievous delay and 
heavy expense; it also means that both the pro- 
fession and public are left with the feeling that 
another round might see a complete reversal 
by a bare majority, of the law in any matter 
which the poorer litigant has perforce to accept.” 

Intermediate courts have been abolished once 
in Kentucky, twice each in Kansas and Colo- 
rado and in Pennsylvania the Bar Association 
recommended similar action in 1909, 1926 and 
1928. In Michigan and Nebraska the bar asso- 
ciations have opposed the creation of interme- 
diate tribunals. 

That three judges are sufficient for appeals 
generally is attested by the experience in England. 

“. . we have today practically a single appeal 
system in all ordinary litigation in the federal 
courts of the United States. The supreme court 
has almost ceased to concern itself with cases of 
that kind. There’s an enormous amount of litiga- 
tion going on in the federal courts, as you all 
know. And how is it finally decided? By three 
judges sitting in the United States circuit court 
of appeals. In some circuits they sit in divisions, 
and there seems to be no trouble about inconsist- 
encies. The most unsatisfactory feature of the 


system in the United States courts is that the 
various circuits do not feel obliged to follow 
previous decisions in other circuits on the same 
If every circuit court of appeals were to 


point. 
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operate as a branch of a single nation-wide court, 
every branch having authority to render a final 
decision which would be authoritative as a prece- 
dent, so that each would feel bound by the previ- 
ous decision of every other, we would have sub- 
stantially a one appeal federal system for the 
whole country. 


Bar Monoply Not Assured 


“The bar is nothing but a public service or- 
ganization. It is exactly like the railroads. They 
thought they didn’t have to pay any attention to 
the kind of service they rendered. They pro- 
ceeded on that theory and we know what hap- 
pened to them. The bar is in a sense a monopoly, 
but there are ways of avoiding recourse to the 
bar and to the courts. People can settle their 
difficulties through arbitration, and the public, 
acting through its legislative bodies, can create 
administrative commissions that can handle a 
large part of the business now done by the courts. 
The public will pursue that course if the profes- 
sion does not furnish the kind of judicial service 
that the public demands. 

“Is the service which the bar furnishes in 
operating a system of double appeals intrinsically 
worth what it costs the public? I do not think 
so, and I do not think the public thinks so. Pub- 
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lic dissatisfaction is steadily restricting resort to 
the courts and this will continue until a point is 
reached where the public is satisfied they can 
get what they want and what they pay for from 
the legal profession. 

“It would be a public calamity for the position 
of the courts to be seriously weakened. Adminis- 
trative commissions can not supply what the 
courts can supply if the courts operate at their 
best. But they are not operating at their best, 
and if the public is to form its final impression 
of the legal profession on the basis of the courts 
at their worst, they will never have an opportu- 
nity to see what the courts can do at their best 
because the people will devise other ways of set- 
tling controversies. The question is simply one 
of rendering satisfactory service to the public. 
The lawyers are put in a very difficult position. 
They are compelled to use facilities of which 
they do not approve, which do not satisfy the 
public, which arouse public distrust, and which 
are driving the public away from the very service 
the profession is offering. 

“What is the profession going to do? It can 
at least unite in a campaign to make the courts 
more useful, more efficient, and less expensive, so 
as to give the public the kind of administration 
of justice to which it is entitled.” 





The state has done its full duty in providing appellate relief for 
its citizens when it has provided one court to which an appeal may 
be taken as of right.— 147 Calif., 349. 





“Sensible and Reasonable” Civil Procedure 


In addressing the Idaho State Bar convention 
1934 on the subject of civil procedure Judge Mc- 
Naughton referred to such abuses as demurrers 
and motions to strike in every case. Saying also 
that legislators would be willing to amend or 
abolish rules for the sake of efficient procedure, 
he warned that the result would likely be the re- 
peal of salutary rules, the provisions of which 
“are harmful only because abused through false 
and wrongful application by attorneys.” Con- 
tinuing, the Judge said: 

“IT think we are quite competent to adjust 
affairs within our field without being straight- 
jacketed by legislation. . . . Progress has been 
marked in the past few years. What has been 
accomplished has been through the efforts of 
judges and attorneys acting individually. The 
time has arrived for the massed action of the en- 
tire State Bar against obvious abuses. If that 
time has arrived I feel sure these evils will dis- 
appear almost as completely as any other thing 
looked upon as unethical. Then our court pro- 


cedure will become more sensible and more rea- 
sonable, with a chance to become a worthy pat- 
tern to be adopted by fact finding and rule inter- 
preting tribunals.” 

With ten years of integrated study and work 
the lawyers and judges of Idaho have gone a great 
way to make justice “sensible and reasonable.” 
That they are now struggling for better court or- 
ganization and discussing the remaining defects of 
civil and criminal procedure in a state far in 
advance of the average, indicates an approach to 
the right solution, which, of course, is revision by 
rule-making authority, with the State Bar and its 
judicial council supplying the judges with the 
needed stimulus. 

Consider states in which the legislatures during 
a century have adopted from one thousand to 
three thousand practice rules. There are such 
states. Now, is it not true that this crazy quilt 
of legislative ineptness consists in large measure 
of rules calculated to reduce the judicial author- 
ity of trial judges, to tie their hands, to relieve 
them of responsibility, to enable counsel to play 
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their game with desperately weak cases? And 
does not this revert to the popular election of 
judges, inevitably resulting in the choice of some 
judges, who, however honest and sincere, have 
hardly a modicum of judicial capacity, and whose 
tenure inclines them to dodge responsibility? And 
have not the untrammeled, uneducated, undis- 
ciplined lawyers, acting through their legislatures, 
felt that they profited by this perversion of judi- 
cial authority, though they disgusted their com- 
munities with their public conduct in litigation? 
And has this not registered in the legislatures tak- 
ing the next step, under public compulsion, of re- 
moving much litigation from the courts, and even 
from the hands of lawyers? Are there not a 
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multiplicity of wrong ways of doing any import- 
ant business, with but one correct way? 

Were it not that a new generation of skeptical 
laymen is accompanied by a new generation of 
legally trained lawyers, the saving of the law and 
its practice would appear an insuperable task. It 
is still a task, but not insuperable, because the 
way toward “sensible and reasonable” procedure 
is now comprehended, and responsible and con- 
scientious lawyers find that public service and 
professional salvation alike clamor for a return 
to sound principles. Naturally if lawyers and 
judges will not perform their public function sat- 
isfactorily it will pass to other and perhaps less 
worthy agents. 





Radio and Movies Join 


We had supposed it possible to ease our feel- 
ings of disgust by avoiding comment on the 
Hauptman trial, but already steps are under 
way to derive some good from this perversion 
of judicial processes to provide a circus for 
monkey lovers. Writing for the Editor and Pub- 
lisher Mr. Newton D. Baker says: “I think the 
courts have . . . inherent power to protect the 
dignity and effectiveness of their administration 
. . . I believe that if the higher courts would act 
authoritatively in matters of this kind the lower 
courts would have the courage and confidence 
necessary to make of a trial the next thing in 
solemn dignity to a great religious service.” 

The paper quoted admits that “no trial in this 
country has so degraded the administration of 
justice.” Perhaps, but there was the Hall-Mills 
case, in which it looked very much as though 
the prosecution was deliberately cooked up to 
serve the ends of politician lawyers. The editor 
of the publishers’ organ refers to the rehearsing 
of witnesses by counsel before a “press confer- 
ence.” He condemns the trial more severely 
than Mr. Baker, but places the blame on “of- 
ficers of the court abusing their high privilege.” 
Finally he declares that the press, the radio and 
the movies cannot change the situation. 

There is much force in this conclusion. It 
would not be hard to gain assent to a reform 
program by a great majority of newspaper pub- 
lishers, and possibly also of radio and movie 
proprietors, but unless, and until, judicial author- 
ity, with sanctions, comes to the support of mere 
good intentions, competition for existence and 
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profits will go its accustomed way. 

The way out of national disgrace in this mat- 
ter, as in many others, lies in a unified state 
judiciary with organized administration, to rein- 
state conscience as a guide, and further objects 
such as have prospered signally where unitary 
state bars exist. Political organization consti- 
tutes the mechanics of society and is vitally 
important. We have more than enough good 
intentions and an adequate supply of intellect 
and will power, but we do not create an environ- 
ment which gives them scope for their functions. 

That ours is a government of laws and not of 
men is a statement which calls for exegesis, but 
it has not that cruel falsity of the oft heard 
phrase that “able men can make any system 
operate.” For a century we have seen that 
faulty systems repel the men we need, or dis- 
courage their efforts and punish them for their 
idealism. Our laws have created systems of 
government—especially in the vital field of legis- 
lation—which play into the hands of the self- 
seeking “patriots” and dissipate official powers. 
And yet we blindly talk about responsibility in 
office. 

Until recently we had only unscrupulous profit- 
mad newspapers; now radio and movies compete 
with each other and the papers. Most of the 
people enjoy the situation. Only strong legal 
sanctions, emanating from the judiciary, can 
mitigate these evils. Where is a state judiciary 
strong enough to “crack down” on the circus 
profiteers? If there is one, an heroic role in- 
vites it. 





This is a period in which courts in different parts of the country 
are reconsidering some of their earlier notions in the light of com- — 


mon sense.—/’rank W. Grinnell. 
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Criminal Procedure and Rule-Making Authority 


After a decade of agitation concerning crim- 
inal trial procedure it seems inexplicable that 
so little attention has been given to what appears 
to be a major factor. Of course precise data is 
lacking but it appears fair to assume that the 
most potent weapon which the defense in crim- 
inal cases has had, and still has in most states, 
is the right to rely on an alibi and to refrain 
from pleading this defense until the very moment 
when a witness is sworn. The alibi and perjured 
testimony must have figured largely in the fail- 
ures of criminal justice. This must still be the 
case and especially in the larger centers where 
prosecution normally is a slap-dash affair. 

Why moralize over the prevalence of perjury 
and the rarity of prosecutions for this crime, 
which may well be called the most dangerous and 
insidious of all crimes, while we encourage per- 
jury in the manner mentioned? Two or three 
lying witnesses may easily defeat justice, and do 
so with assurance that there will be no reprisal. 
Our prosecutions are mainly those dumped in 
the lap of the prosecuting force. The prosecu- 
tor’s office has more than enough to do without 
tracking back on a cold trail. Witnesses firmly 
held by the judge to be liars can proceed to 
their rendezvous with calm assurance. 

It has occasionally been observed with refer- 
ence to the propaganda for reform of criminal 
procedure that the leaders are law school pro- 
fessors who, with rare exceptions, have had few 
contacts with criminal justice as it exists in the 
lower courts. They learn from the reports. But 
the appellate courts never hear even of the cases 
in which juries disagree or acquit. And the re- 
ports have little to say about perjury. 

But reform with respect to alibi defenses has 
started and should make rapid progress. A re- 
spondent who has a valid alibi should stand in 
no fear of prosecution. If he doubts his ability 
to prove an honest alibi he should have the 
assistance of the state and should seek it. There 
is no reason why he should long defer his claim of 
alibi. 

In Ohio three days’ notice of this defense is re- 
quired; in Michigan four days’ notice. It is said 
that alibi defenses have become rare in both of 
these states. 

Beginning January 1, 1935, Wisconsin will 
benefit from a rule which requires the pleading of 
an alibi defense in all courts of record on the 
day of arraignment. It is to be presumed that 
under this rule the practice wili be to take what- 
ever time is reasonably required for the state to 


investigate. Four or five days might be insuf- 
ficient and in such case the court could defer 
trial until the prosecutor has information to en- 
able him to nol-pros or to meet the special de- 
fense. 

Another interesting thing about the Wisconsin 
rule is that it was adopted by the supreme court. 
Instances of the reform of criminal procedure 
by court rules are not yet common but the power 
exists in a few states. It is possible that in the 
campaign for rule-making authority the propo- 
nents have considered it impolitic to suggest court 
rules in criminal cases, though the text of their 
draft acts are inclusive. They may well fear 
stirring up a hornet’s nest of opposition. We 
should not get the idea that criminal defenses 
generally are made by lawyers who are particeps 
criminis. 

In the great majority of criminal trials counsel 
have no reason to be ashamed of their retainers. 
In fact, outside the larger cities, most criminal 
defenses, probably, are conducted by lawyers en- 
gaged in general practice. And doubtless also 
the lawyers elected to the legislature, most of 
whom serve on judiciary committees, are general 
practitioners. And since there has been an un- 
avoidable tendency for trial lawers to look upon 
procedure as a means for gaining a livelihood, 
rather than as a body of rules intended (in the- 
ory) to protect and effectuate substantive rights, 
it is not difficult to understand the reluctance 
to improve these rules, which reluctance often 
goes much further than is implied by mere con- 
servatism. 

Which brings us to the statement made by the 
president of the Association of Grand Jurors of 
New York County: “Every loophole, every bar 
to justice and incentive to crime to be found in 
the criminal law and procedure of the state of 
New York was sturdily and successfully de- 
fended by the legislature of 1934... .” 

For the sake of the public, and equally for 
the welfare of the lawyer, our concept of a pro- 
fession must come to include the principle of 
self-government. 

And why should not the host of eager crim- 
inal procedure reformers take part actively in 
the campaign for rule-making authority? They 
have bumped their heads often enough, one would 
think, in their efforts to get past judiciary com- 
mittees. It might be no harder to change the 
entire system of formulating rules of procedure 
than to get a single petty concession. 





If property rights were to be made to depend upon such 
farcical technicalities as is the life, the peace and tranquillity 
of the citizen, such law would be torn up root and branch.— 


E. B. Mayes. 
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News and Comment in Brief 


Utah Bar’s Good Record 


At the end of its fourth year the Utah State 
Bar found its membership to be 757, every one a 
life member of the organization. It found in its 
treasury a balance of $3,221.78 and 1935 dues 
payable. Candidates for the March bar exami- 
nations number twenty-four. The State Bar 
worked out proper relations with the banks and 
fiduciaries two years ago, and is proceeding 
against snipers and ambulance chasers. It in- 
tends soon to make admission rules meet the 
American Bar Standard, and expects court ap- 
proval of the amended rules. It has in legisla- 
ture, at the time this is written, a bill for 
improvements in criminal procedure and one 
looking to amendment of the constitution to take 
judges out of politics and keep them out. Ap- 
parently the only matter now grieving the Utah 
State Bar is the rarity of United States circuit 
court sessions in Salt Lake City. 





The Lawyer as Insurance Agent 


The American Bar Association, as part of its 
activities in relation to the national bar program, 
publishes a small journal entitled Unauthorized 
Practice News. The third number carries a let- 
ter written by a notary public (indicating meager 
epistolary capacity) to the Wisconsin State Bar 
Association, in which it is protested on behalf of 
notaries practicing law that they find competition 
from lawyers in the insurance field. The article 
is appropriately entitled “Sauce for the Goose.” 

It raises squarely the question whether the bar 
can suppress unlawful practice and at the same 
time permit its members to compete in the com- 
mercial (and notarial) field. 





Would Unify Mississippi Courts by Short 
Route 


“The modern tendency in judicial reform seems 
to point toward simplicity and unity of organiza- 
tion, with provision for proper coordination of 
function, and for supervision of the trial courts.” 
So speaks Professor P. S. Sikes in an article in 
the Mississippi Law Journal (Feb., 1934) in 
which he proposes economy in respect to the 
courts of general trial jurisdiction in Mississippi. 
This state preserves the separate chancery court 
and chancellor, holding two terms per year in 
every county; circuit court judges also hold 
at least two terms. There are at present forty- 
two circuit, chancery and county court judges. 
By redistricting and making every circuit court 
judge a chancellor twenty-five judges would suf- 
fice and there would be four combined law and 
chancery terms each year. There should be also 
a coupling of the circuit and chancery court 
clerkships in a single officer, as is now the case 
in a few counties. 

This dual role for judges has been more com- 


mon than the separate jurisdiction in the states 
which have not rated as code states. In only 
six states is the separate chancellor found. In 
large cities some specialization in the chancery 
field is desirable but in Mississippi the plan ap- 
pears to have no foundation except historically. 
The author believes the change can be made 
without a constitutional conflict. He points out 
the obvious advantages in reduction of personnel, 
more equal division of work and a doubling of 
the litigant’s opportunity to be heard. “With 
provision for the temporary transfer of judges 
. and for other forms of supervision of the 
work of these trial judges by the supreme court, 
the state would possess a truly unified judiciary.” 
Aside from the archaic division referred to the 
state is fortunate in having a comparatively sim- 
ple court pattern. While supervision by the su- 
preme court would effect unification of the ju- 
diciary the author recommends also a judicial 
council, which would afford a continuous and 
expert study of the operation of rules of prac- 
tice, and serve to yoke the judiciary to the State 
Bar, which has made an enthusiastic beginning 
under its statutory powers. 
The author of the present study is associate 
professor in political science in the University 
of Illinois. 





The Lawyer’s Divided Allegiance 


“Our bar associations should begin to create 
a class of lawyers who never go into court, and 
a class of lawyers who never do anything else— 
the solicitor and the barrister. The solicitor 
should never associate himself with any lawyer 
who is a barrister, and the barrister should never 
take a partner who is a solicitor. The original 
admission to practice should not admit to prac- 
tice in the courts except as an assistant or junior 
counsel. The right to practice in the courts 
should result from experience as a junior counsel 
or assistant, and rest in the discretion of the 
courts upon motion of the barrister. 

“The tendency of this procedure would be to 
improve the character of cases entered in court 
and the speed and ability with which they are 
tried. This division of practice should result in 
less worthless litigation. Owing their right to 
practice there to the discretion of the courts 
granted after a period of observation, a better 
tone and greater regard for the ideas of the pro- 
fession would result. These skillful trial lawyers 
will hesitate to tarnish a reputation so earned by 
espousing improper causes.” 

The quoted paragraphs are from the address 
delivered by Governor Ely of Massachusetts at 
the last convention of the Florida State Bar As- 
sociation. The proposal for relieving the lawyer 
in court from the “moral overstrain” imposed 
upon him by dependence upon success for his in- 
stant client, for making him in reality, rather 
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than in theory only, an officer of the court, may 
have derived from the scandals disclosed in 
Massachusetts a few months before the address 
was prepared. A number of former jurors had 
confessed to selling themselves, and for small 
amounts, and though intermediaries had ap- 
proached them, the scandals were in some cases 
traced to lawyers, who were presumably bene- 
ficiaries in all such cases. 

Specialization in advocacy implies limitation of 
the advocates to those showing special talent and 
training. Discussing the apparent inability of 
the profession to limit its numbers, Mr. I. P. 
Callison (Journal, A. J. S. for Apr. 1933) said: 

“Tt is clear that as the number increase and 
the field of legitimate earnings decrease, old 
abuses will be multiplied and new abuses that 
may be expected to yield income will be in- 
vented. Thus the process of the debauchery of 
the system will be accentuated and the situation 
grow steadily worse.” 

If this prophecy had been expressed thirty or 
forty years ago, and with reference to our more 
popular jurisdictions, its author could now as- 
suredly assert its fulfillment. 





Judges’ Sympathies Misplaced 
“From time to time the board of trustees has 
been requested to take some appropriate action 
with reference to the apparent extreme leniency 
on the part of the supreme court of California 
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toward members of the bar brought before the 
court in disciplinary actions. This matter was 
discussed at length, and it was voted that the 
president, senior vice-president, and junior vice- 
president of the Los Angeles Bar Association 
shall wait upon the supreme court justices and 
present to them the question of the alleged ex- 
treme leniency in grievance matters.”—Los Ange- 
les Bar Association Bulletin. 





Why Do Judges “Electioneer”? 

“The courts should be presided over by judges 
of stable character and moral ideals, of learning 
in the law, of judicial poise, and of that power of 
moral command over those about them which is 
the outgrowth of experience grafted on character. 

“Experience has demonstrated—and I think al- 
most every lawyer and judge knows—that the 
election of judges by popular vote is not con- 
ducive to this result; not entirely, or even largely, 
by reason of the class of men who are elected, 
but because of the effect of uncertainty of tenure 
upon the human mind and will of the judge. A 
commendably large number of elected judges per- 
form their duty without fear or favor. But their 
seats tremble beneath them as they do it. An 
electioneering judge is a sad spectacle. Our sys- 
tem forces him to electioneer or accept defeat.”— 
Hubert C. Wyckoff, Pres. Calif. State Bar (1933- 
1934). 





In a sense a judge is a sort of glorified traffic officer. 


If the 


traffic is kept moving it will continue to use the customary chan- 
nels, but if it becomes congested, it will take to the byways and 


avoid the main thoroughfare. 


We have our business sufficiently 


in our own hands to be able, to a very large extent, to direct its 


destiny.—Judge John B. Sanborn. 
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